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THE EIGHTIETH BIRTHDAY OF CHANCELLOR KENT. 







Ten years of happy life have been alloted to this great jurist, be- 
yond even the threescore and ten, which are the measure of extraor- 
dinary length of days. His venerable years are another illustration 
of the saying of one of the early masters of the law, (it is Littleton 
who speaks, or his commentator, Lord Coke,) that there is some- 
thing in the cultivation of jurisprudence favorable to a protracted 
life, and that the grave judges, by the benign regard of Providence, 
are sure to be crowned by a green old age. Happy are they, 
indeed, upon whom ‘Time lets fall the riches of knowledge and 
experience, and does not withdraw the priceless boon of health and 7 
strength! 'Thrice-happy, if the fires of the family hearth still glow / 
with cheerful brightness, while loving friends surround it! 

Such is the fortunate lot of Chancellor Kent. On the 3lst of July 
last, he completed his eightieth year. 'Twenty years before —on the 
dist of July, 1832, —he had ceased to discharge the judicial funec- 
tions, in obedience to the constitution of New York, which pro- ‘ 
nounces the incapacity of a judge at sixty years of age. After 
hearing and disposing of all the matters before him, on his sixtieth 
birthday, he descended from the bench. ‘This occasion was seized 
by the bar, to offer to him an expression of their unabated confi- 
dence and attachment.' To the learned leisure that ensued, we 
are indebted for his invaluable Commentaries, which have become . 
a necessary text-book, alike for the student and the lawyer. In 



























1 The correspondence, on this interesting occasion, is preserved by Mr. Johnson, 
at the end of his Reports in Chancery. See 7 Johnson’s Ch. R. 346. 
VOL. VI.— NO. VII. 37 








290 EIGHTIETH BIRTHDAY OF CHANCELLOR KENT. 


every part of our wide-spread country, wherever law has penetrated 
with its life-giving influences, wherever justice is administered, this 
work is regarded as a guide and authority. 

The Commentaries consist of a series of lectures, which were 
delivered in the discharge of the duties of professor of law in Co- 
lumbia college, New York." ‘They embrace a complete. survey of 
American law ; and form, we believe, the most perfect course of 
juridical study, that has ever been presented by any single author. 
They begin with the Law of Nations, and have gathered together, 
for the first time, the results of the luminous judgments of the Eng- 
lish and American Admiralty courts, in connection with the opin- 
ions of Grotius, Puffendorf, and Vattel. This subject, which has 
such general and important bearings, prepares the way for the study 
and comprehension of the constitution of the United States, and of 
the municipal jurisprudence. Under the latter head are three 
deeply interesting lectures on the sources of the law. Then follows 
what is sometimes called the law of Persons, embracing an ample 
view of the relation of Husband and Wife, and of Corporations. 
‘The vast and interesting department of the Law of Personal Pro- 
perty is next considered, and here we meet with a sketch of the 
Law of Copyright, refreshing, from its mingled literary and juridi- 
val associations, and a masterly view of the contract of most gen- 
eral occurrence, that of Sale, wherein, as it seems to us, the law of 
this most important subject is handled with more scientific accuracy 
and fulness, than in the pages of any other writer. The treatment 
of the commercial and maritime law, forms a proper supplement 
to what is generally called the Law of Personal Property, and the 
lectures on Bills of Exchange, Shipping and Insurance, are models 
of apt and learned exposition. From these branches the Commen- 
tator passes to an elaborate consideration of the law of Real Pro- 
perty, the most subtle and intricate part of our jurisprudence. In 
the various subjects, which occupy his attention in the course of 
his work, he is uniformly clear and satisfactory, and the charms of 
a beautiful style enhance the juridical interest of the Commentaries. 

Highly, however, as we prize this work — priceless, as it is, to 
the profession — we are disposed to regard many of the opinions of 





' In becoming professor of law, Chancellor Kent returned to duties familiar to 
him earlier in life. He was first appointed to this professorship in December, 1793. 
At this period, he delivered lectures on the Law of Nations, which were pub- 
lished in a pamphlet. They are referred to by Browne, in his Treatise on the Civil 
and Admiralty Law; the first instance, within our knowledge, of reference to an 
American writen on law, in any transatlantic work. 
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the author pronounced from the bench as evincing even a higher or- 
der of juridical talents. In this view we may differ from others, 
whose opinions are entitled to far higher weight than ours; but we 
wish to be understood, that it is not because we appreciate the Com- 
mentaries less, but the opinions more. We know of nothing in the 
English books surpassing in merit some of the golden judgments 
preserved in the volumes of Mr. Johnson. The learning of Eldon 
is there set forth with the grace of Stowell; and the deep researches 
of Hargrave, never equalled by an English judge, are rivalled 
on the American bench. 

Chancellor Kent seems to have been born with those eminent ju- 
dicial qualities, at which others arrive only by the experience of 
years. 


Longa «tas Pylium prudentem Nestora fecit. 


But the Nestor of our profession was prudent before length of 
days had set their mark upon him. As early as March 1797, 
when only 34 years of age, he was appointed Recorder of the city 
of New York ; and in February 1798, he was appointed a Justice 
of the Supreme Court of the State. 

It has been the rare felicity of this jurist to pass his life far from 
the ignoble strife of the crowd. His days have been counted out in 
the serene performance of honorable duties, and in the consciousness 
of doing good. The delights of literature have blended with the 
happiness of domestic life ; and now, while he still stands on this bank 
and shoal of time, he sees by his side a son, the proper heir of his 
fame, as of his name, already occupied in the same high duties 
which have filled the father’s life, and, we may say almost with- 
out exaggeration, “ melior patre,” distinguished judge. We' refer 
to the Hon. William Kent, whose professional learning, vari- 
ous attainments, amiable character, and elevated nature, are an 
ornament to the bar of our country. Happy parent, spared to en- 
joy the honors of such a son! Happy son, witness of the hon- 
ored age of such a father ! 

And here it is our disposition to speak of what would be most 
pleasing to our readers, and on which we should dwell with the 
affectionate interest inspired by what it has been our privilege to 
enjoy, the private and domestic life of the Chancellor ; in manners, 
as gentle, as in intellect masculine, so as to revive the almost im- 
possible character of Gay — 

In wit a man; simplicity a child ; 
full of kindness; studious of the feelings of others; earnest in the 
expression of his own opinions; with a soul instinct with sensibility 
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and probity ; indefatigable in study even in his old age ; enjoy- 
ing the choicest productions of the literature of our own day, and 
not neglecting the great masters who have been speaking through 
many generations. But we have already gone too far ; not further, 
we trust, than his kindness will pardon ; and here we drop the cur- 
tain, where most the reader may long to see it lifted up. 

It was proper, in the bar of New York, to which his character 
lends so great a lustre, to commemorate the eightieth birthday of 
such aman. ‘The internal evidence, more than the designation of 
public fame, marks Mr. Duer as the author of the beautiful and af- 
fectionate address of the bar. The response of the Chancellor is 
a touching memorial of his own emotion. But we value especially 
the suggestions with which it closes. They are like apples of 
gold in pictures of silver. May they sink deep into the hearts, not 
only of the fond circle to which they were addressed, but of all who 
shall read them throughout the country! Long may their author 
be spared to witness the growth of the sound learning and upright- 
ness of life which have distinguished his own career ! 

We copy from a New York paper the proceedings of the bar 
and the correspondence. 


Ata meeting of the members of the Bar of the State of New York, attending 
the July term of the Supreme Court, at the City of Utica, on the 18th July, 1843, 
the Hon. Georce P. Barker, Attorney General, in the chair, and James Clapp, 
Esq. of Chenango county, Secretary, resolutions were adopted to the effect, that, 
whereas, Chancellor Kent will on the 3lst day of the present month, complete 
the eightieth year of his age, and the members of the Bar of the State are desir- 
ous of once more meeting the venerable and honored patriarch of the profession, 
and of testifying their respect, gratitude and affection for the profound learning, 
eminent services and private virtue : — Therefore resolved, That on the 31st inst. 
Chancellor Kent be invited by the Bar of this State, to a publie dinner, at such 
time and at such place as he may be pleased to designate. A large committee 
was appointed to make the necessary arrangements for carrying into effect the 
wishes of the meeting. In obedience to the preceding resolution, the committee 
from New York addressed, and delivered to Chancellor Kent, on the 31st July, 
the following letter : 


James Kent, Esq. New York, July 31st. 

Sir — We are deputed by the Bar of the state of New York to convey to you 
their joint congratulations on your having been permitted by Divine Providence to 
complete, in health and tranquillity, your eightieth year ; and in order to afford the 
opportunity for a more full and publie expression of the esteem and veneration 
with which your public services and private virtues have inspired them, we are di- 
rected most respectfully to solicit that you will consent to meet them at a public 
dinner, to be given at such place within this state, and at such time as you may 
be pleased to designate. 

The propriety of the tribute that the Bar of your native state are thus desirous 
to render to your professional, and judicial excellence and your moral worth, will 
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be doubted by none, who have even a slight knowledge of the history of your life, 
and have formed even a faint conception of the extent and value of your public 
services, while by those who know how greatly your personal efforts have con- 
tributed to advance and perfect the master science to which your life has been de- 
voted, and how extensive and beneficial has been the influence of your instructions 
and example on the general character and studies of the profession, any tribute 
that the members of that profession can render, will be justly deemed a most in- 


adequate return for the benefits they have received. 

At an age much earlier than judges are usually appointed, but in,the full ma- 
turity of your faculties and with a mind trained and disciplined by a long and ex- 
tended course of preparatory studies, you were raised to the bench of the Supreme 
Court of this state. 

Nothing can be more distant from our intentions than to depreciate the talents 
and learning of the judges with whom you were associated, yet we must not sup- 
press the truth, that has been long universally acknowledged, that from the time 
of your accession to the Supreme Court, the improvement in the tone, style and 
character of its decisions, was visible, and marked, cases were investigated with 
more diligence, with a wider extent of research and a more vigorous exercise of 
thought, and the opinions of the judges in which the decisions were conveyed 
were more guarded, and at the same time, more full and elaborate. Several of 
your associates were deeply skilled in those branches of the law, that are pecu- 
liar to our system, and in a great measure arbitrary and technical in their na- 
ture; but, the grounds and principles of that commercial Jaw, which is the com- 
mon property of civilized nations, and has a deep foundation in the rules of uni- 
versal justice and morality, it must be confessed were comparatively little studied 
and understood. Hence the services, which your own stores of more extended 
and liberal knowledge, enabled you to render in this department of the law, both 
in their importance and in their effects, bear a close resemblance to those that in 
our parent country, have made the elevation of Lord Mansfield to the King’s 
Bench, so remarkable an era in the history of its jurisprudence. ‘To some, it 
may seem a proud boast; but none, who are competent to decide, will dispute 
the truth that the decisions of our Supreme Court on questions of general and 
commercial law, during the years, in which, as Chief Justice, you presided, 
over and guided its deliberations, will not suffer in a comparison with those of the 
most enlightened tribunals of modern times. 

In the year 1814, as Chancellor of the state you entered on a new and more di- 
versified course of labor and of duties. In the discharge of these, you not only 
extended and established your own fame, but the resulting benefits to the public 
were even more extensive and valuable than those that had marked your previous 
career. Prior to your appointment, to a vast majority of the lawyers of the state, 
the principles and the practice of the Court of Chancery were alike unknown, and 
by the mass of the community, its proceedings were regarded, not with venera- 
tion, but with suspicion and dread. You dispelled the ignorance of the Bar and 
the fears of the public; you satisfied the Bar, that the principles and doctrines of 
equity are, in truth, the noblest and most intellectual branch of professional study, 
and the public, that the dreaded powers of the Court, of all that the law has cre- 
ated and entrusted, are the most salutary in their just exercise and application. 
As Chancellor of the state, in a series of luminous decisions you have investigated 
and settled many of the most important questions that a Court of Equity can be 
ealled to examine, and have furnished principles and rules, that by an easy analogy, 
may be applied to the decision of nearly every question that can be expected 
to arise. Nor is it merely as legal disquisitions that these decisions demanded 
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our praise ; their literary merits are of the highest order. As indepth of research 
and in accuracy of reasoning, they rival the judgments of Lord Hardwicke and 
Eldon, so, in the classical purity of their style, and the occasional splendor ot their 
eloquence, they remind us of those of Sir William Grant and Lord Howell. Nor 
is there any hazard in predicting, that so long as the Reports containing them 
shail continue to exist, they will continue to be a favorable study of the most emi- 
nent judges and of the highest minds in the profession. 

When, in 1823, in compliance with the provisions of the constitution, the ap- 
plication of which in your case, was then a subject of universal regret, you sur- 
rendered the office of Chancellor, you determined that your compulsory retire- 
ment should not sink into an ignoble and inglorious repose ; you felt that all your 
duties to your country had not yet been fulfilled, nor the whole debt, which Lord 
Coke says every lawyer owes to his profession, yet discharged. Devoting your- 
self to a new and voluntary task with all the ardor of youth, but with the skill 
and judgment which your past experience could only have given, the result of 
your labors was in a few years made known to the world by the publication of an 
extensive and systematic work, exactly suited to the exigencies of the country, 
and embracing in its wide range all the principal subjects of American Law. On 
the merits of this admirable work, the improvement and enlargement of which, 
in the successive editions that the public has eagerly demanded, has since formed 
the chief and favorite occupation of your life, we do not propose to dwell. They 
are universally known and confessed. It is regarded by all as an imperishable 
addition, at once to the literature and the science of the law. It is found in the 
library of every lawyer in every state of the Union, and in all its diligent study 
has become a necessary part of legal education. By the suffrage of the most en- 
lightened of the profession in England, as well as in the United States, it has at- 
tained a fixed and permanent rank. It is with the immortal Commentaries on the 
laws of England, that those on American Law are now classed, and the names of 
Blackstone and Kent are fated never to be disjoined. 

Such is the brief history of your life—such have been your labors — such the 
fruits they have produced : and we fear not the imputation of flattery in saying 
that rarely has it been the fortune of any judge or jurist to render services to his 
profession and his country, that, considered in their extent, their variety and im- 
portance, can be equalled to those we have attempted to enumerate. That the 
Bar of New York entertain a just sense of their value, they desire publicly to 
show : they are anxious to manifest their gratitude for the benefit that both from 
your recorded instructions and the example of your life, they are conscious to have 
received. Numerous as in this state the members of the profession are, diversi- 
fied in character and divided in opinions, we are sure that on this subject there ex- 
ists among them an entire harmony of thought and feeling. We affirm with con- 
fidence that there is not an individual of the number who does not regard the la- 
bors, the character and the virtue of James Kent, not, with a cold esteem, 
but with sentiments of sincere admiration, of fervent gratitude, of deep and affec- 
tionate veneration. ‘To your fame, the tribute they proposed to offer would be a 
slight, perhaps a valueless addition, and we frankly own that it is for their sake, 
and their honor, that we press once more on your acceptance the invitation we 
are instructed to give. 

There yet remains a topic, not perhaps strictly belonging to our subject, to 
which in justice to our own feelings we cannot forbear to advert. The spectacle 
of your daily life, for many years past, has been to those who have witnessed it, 
a source of peculiar interest — of emotion they would find it difficult adequately to 
describe. Although you have attained an age far exceeding the ordinary term of 
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human life, not only is your physical strength unsubdued, and your mental vigor 
undecayed, but it is known that your sympathies are as warm, your feelings as 
vivid, your liberal curiosity as active, your pursuit of truth as earnest, your enjoy- 
ment of the charms of eloquence and poetry, and your impressions of the beauties 
and sublimity of nature, as deep felt and genuine as when, with the high aspira- 
tions of youth, you first entered on your long and honorable career. You are 
thus a living example of a certain and most important truth, that where the habits 
of the individual have been temperate and virtuous, and that serenity is enjoyed, 
which the consciousness of a well-spent life can alone bestow — where the higher 
faculties of the mind continue to be exercised, and the purer affections of the 
heart to be cultivated, age has no power over the intellect or the will ; but while 
life remains, both may continue to assert their independence and their supremacy. 
‘*Tta enim,”’ (you will thank us for recalling the words of your favorite Cicero,) 
** Jta enim Senectus honesta est, si se ipsa defendit, si nemini emancipata est, si usque 
ad extremum vile spiritum vindicet jus suum.” 

But there are higher considerations which this topic suggests. How fitting is it 
that a life of strenuous, and useful, and most honorable toil, should be followed by 
an old age such as you now enjoy. How right that the mild glories of the sun- 
set should affect our hearts more than the splendor of the day! In the contempla- 
tion of an old age, so cheerful and serene, so honored and beloved, to those who 
have minds to reflect and hearts to feel, there is a moral grandeur that the physi- 
cal sublime can never reach. It supplies a proof, deeply felt by those who are 
capable of understanding it, that the true rewards of virtue, love, gratitude, rever- 
ence and inward peace, even in this life, are not uncertain ; and in supplying this 
proof, it leads our thoughts, with reverential hope, to that more perfect and en- 
during reward, which, as we trust, is to follow the crowning words — ‘‘ Well 
done thou good and faithful servant.’’ ’ 

We enclose the resolutions adopted at the meeting of the Bar in the city of 
Utica, at which we were appointed, and have the honor to remain, 

Your attached friends and obedient servants, 


David B. Ogden, Geo. Wood, George Griffin, 
Benj. F. Butler, J. Prescott Hall, F. B. Cutting, 

B. D. Silliman, Thos. L. Ogden, Sam'] A. Foot, 

Jas. R. Whiting, David Graham, Jr., Theodore Sedgwick, 
Murray Hoffinan, J.S. Bosworth, Jno. W. Edmonds, 
Jno. Duer, Dan’! Lord, Jr., Beverly Robinson, 
Chas. O'Connor, Sam'l B. Ruggles, J. W. Gerard, 

Geo. W Strong, David S. Jones, Ogden Hoffman, 
Jas. T. Brady, A. L. Robertson, Jno. Anthon, 

A. Crist, A. L. Jordan, Edward Sandford. 


—_— 


New York, August 1, 1843. 


To David B. Ogden, Esquire, and the other Gentlemen of the Committee, repre- 
senting the Members of the Bar of the State of New York: 


GenTLEMeN —I have received your Address and Invitation, in behalf of the 
Bar of the State, to a public dinner, with affectionate gratitude. Your kindness 
and regard have gone far beyond my deserts, and no testimonial of respect, not 
even the highest elevation and station, could have been more grateful to my 
feelings. 

I can hardly realize that I have attained to the very advanced age you mention, 
for my general health, activity and cheerfulness have, by the goodness of Divine 














































296 EIGHTIETH BIRTHDAY OF CHANCELLOR KENT. 


Providence, been uniformly preserved from early youth, and remain unimpared to 
this day. You have, gentlemen, met me in the midst of my own descendants 


down to the third generation. 
Et nati natorum, et qui nascentur ab illis. 

Tam living literally among my posterity as well in professional as in domesti: 
life. My contemporaries have nearly all departed, and although during my offi 
cial career I was familiar with the Bar and with the Courts in every part of this 
great state, I now perceive that | have no personal acquaintance with most of the 
gentlemen who have done me the honor to unite in this invitation. When I first 
entered into public life as a member of Assembly in 1790, there were but sixteen 
counties in this State, and now the invitation comes from members of the Bar whx 
are distributed throughout fifty-eight of them. 

I am conscious of the high character and dignity of the Bar of this state. | 
rejoice in their prosperity, and sympathize with them in every thing that concerns 
their interest and honor ; and it is with unfeigned embarrassment and regret that 
I feel myself constrained to decline the acceptance of the distinguished mark ot 
respect which they have proposed. 

The personal details you have so kindly given in your address, entitle me t 
plead an apology, and 1 beg leave to mention that, in June last [ had the honor to 
receive a similar invitation from the Philadeiphia Bar. I stated in my answer t 
their respectful and affectionate address, that I was then on the verge of eighty, 
and that it appeared to me for some time past to be proper and expedient, consid- 
ering the gentle admonitions suggested by that period of life, to withdraw, as 
much as possible, from public duties and festivities of every kind ; and that so 
long as my life and health were permitted to continue, to confine myself to domes- 
tic retirement, and to the studies and pursuits to which I have been accustomed, 
and which were suitabie to that tranquil position. 

The ground of that apology not only exists, and you will perceive that the very 
fact of its having been then assigned, has given to it additional and conclusive force. 

I am unwilling to take my leave of my brethren of the Bar, without respectfully 
suggesting that the protection, cultivation and influence of the jurisprudence of 
eur country, is confided to the profession of the law. The security of our civii 
and political privileges greatly depends upon an enlightened, impartial, honest, 
prompt and independent administration of justice; and this inestimable blessing de- 
pends essentially on the character of the Bar, and they ought, and I trust they 
generally do, feel all the responsibilities which such an elevated trust imposes. 

Permit me finally to add, that in my apprehension, the best way to be useful 
and happy in this life is to cultivate the domestic affections ; to love home, and at 
the same time to exercise a benevolent disposition towards others; to be temperate 
and just; to pursue lawful business, whatever it may be, with diligence, firmness 
and integrity of purpose, and in the perfect belief that honesty is equally binding 
in the discharge of public as of private trusts ; for when public morals are destroyed 
public liberty cannot survive. If we are aspiring, we ought not to lose our 
diffidence, nor if ardent for reforms, we ought not to lose out discretion. We 
ought to listen to the maxims of experience, and respect the advice and institu- 
tions of our ancestors ; and above all we ought to have a constant and grateful! 
sense of the superintending goodness of that Almighty Being whose wisdom shines 
equally in his works and in his Word, and whose presence is everywhere sustain- 
ing and governing the universe. 

l have the honor to be, gentlemen, with perfect respect, your ob’t servant, 

James Kenr- 










Recent American Decisions. 


District Court of the United States, Vermont, August, 1843. 
In Bankruptcy. 






In THE MATTER oF Davin Howes. 










Held, that a voluntary petition for a declaration of bankruptcy, which was pre- 
sented on the third day of March 1843, was too late, and that no order could 
be taken upon such petition other than to dismiss it. Ff 





Tuts was a petition by David Howes, declaring himself to be un- 
able to meet his debts and engagements, and praying for the bene- 
fit of the bankrupt law. The petition was presented and filed 
March 3d, 1843; and it was moved that an order of notice to credit- 
ors and others be issued thereupon, to show cause why the peti- 
tioner should not be declared a bankrupt. 








Prentiss J. The act passed at the last session of congress, re- 
pealing the bankrupt law, was approved on the 3d day of March, 
and of course the act became a law and took effect as such on that 
day. As there can be no divisions or fractions of a day in a ques- 
tion of this nature, the act, in construction of law, must be con- 1 
sidered as having relation to, and as being in force from, the first 
moment of the day on which it was approved ; and, consequently, 
the bankrupt law was repealed, and ceased to have any operation, 
except what is reserved to it by the proviso to the repealing act, 
from and after the day preceding. 

The proviso, so far as is material to the question under conside- 
ration, merely declares, that the act shall not affect any case or pro- 
ceeding in bankruptcy commenced before the passage of the act, 
but every such proceeding may be continued to its final consumma- 
tion in like manner as if the act had not been passed. The effect 
of the proviso being simply, to qualify and limit the enacting clause 
so far as to save from its operation, and allow to be continued and 
prosecuted, such cases in bankruptcy as were commenced and 
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pending before the passing of the act, that is, in legal consideration, 
as we have seen, before the day on which the act was passed, no 
case or proceeding in bankruptcy is saved by the proviso, except 
such as was commenced before that day. 

The presenting and filing of the petition is deemed to be the com- 
mencement of a proceeding in bankruptcy ; and as the petition in 
the present case was presented and filed, not before, but on the day 
on which the repealing act was passed, and so not before the pass- 
age of the act, the proceeding was not commenced in time, and no 
order can be taken upon the petition other than to dismiss it. 


IN THe MATTER oF CurisropueR C. Rowe ut. 


In cases founded on tort, and actions sounding merely in damages, as for a 
breach of contract of marriage, covenant and the like, where the claims are 
not provable under the bankruptcy, the certificate of discharge is no impedi- 
ment toa judgaient. So, it seems, if a plaintiff has a lien by attachment in 
any case and the sien is saved and protected by the bankrupt act, he may ob- 
tain a judgment notwithstanding the discharge of the defendant. 

Payments, when they consist only of a part of their property, made by bank- 
rupts, in order to bar their discharge, must be in contemplation of bankruptcy 


and must be voluntary. 

The question of costs in bankruptcy depends upon the particular circumstances 
of each case. 

Held, under the circumstances of this case, that the objections to the bankrupt’s 
discharge were not sustained ; but the court refused to subject the opposing 
creditors to costs. 


Tus was an application by Christopher C. Rowell, who had been 
duly -declared a bankrupt on his own petition, for a certificate of 
discharge ; to the allowance of which the following objections were 
interposed. 1. That Stephen 8. Downer, Uriah Wilkins, and the 
bankrupt, being partners in the teaming business, and as such be- 
coming indebted to John Dewner, he the said John, in January 
1842, commenced a suit against them, and attached property be- 
longing jointly to the bankrupt and one Jabish Hunter; and at the 
November term of the court, the bankrupt agreed and consented 
to a judgment by default in the suit, in order to secure Downer a 
preference over other creditors, and for a much larger sum than 
was due. 2. That the firm of Downer, Wilkins & Co., being in- 
debted to Stephen 8. Downer in some small sums, he the said Ste- 
phen 8. commenced a suit against the bankrupt at the May term of 











S. DISTRICT COURT, VERMONT. 299 
the ecovnty court, and attached his property ; that it was under- 
stood between the parties that the suit could not be systained ; and 
that the bankrupt, with intent to secure the said Stephen S. a pre- 
ference over other creditors, at the November term of the court, 
consented to a judgment in the suit for an amount equal to the debts 
he owed the said Stephen S. ‘The 3d, 4th, and 5th objections 
charged the giving of preferences to certain favored creditors over 
the general creditors. 


Prentiss J. ‘The questions to be decided arise upon the objec- 
tions filed by the opposing creditors, and the attention of the court 
is confined to the transactions stated and specified in the objections. 
All other transactions to which the proofs may refer, except such 
as are embraced in the objections, are of course laid out of the 
case. 

1. In considering the first objection, it may be observed in the 
outset that there is no evidence whatever to show that the claims of 
Downer were in any part fictitious, or that the sum for which he 
obtained judgment was not justly due him. Nor is there any evi- 
dence to show that the bankrupt was not a partner of the firm of 
Downer, Wilkins & Co. and not liable as such for the debts. On 
the contrary, the objection states, in terms, that he was a partner, 
and as such became indebted to Downer ; and from that, together 
with the testimony and exhibits, it must be taken that the debts 
were bona fide debts, and that the bankrupt was a member of the 
partnership at the time they were contracted. Such, it seems, was 
the opinipn of the bankrupt’s counsel in the suit; for Mr. Barrett 
says, that on learning all the facts in the case, he advised that the 
suit could not be defended, and that it would be proper to submit 
to a default. 

As to collusion between the bankrupt and the creditor, it is clear 
that the proceedings in the suit afford no presumption whatever of 
any collusion between them. ‘The bankrupt employed counsel to 
appear in the suit, and instead of sutiering judgment to pass at the 
first term, as he might, he procured a continuance. After the de- 
eree of bankruptey, and before the next term of the court, there 
was ample time for the assignee, upon whom the duty properly de- 
volved, to investigate the matter, and prepare a defence if he found 
a defence would be available. ‘The bankrupt felt unable, and was 
not obliged, to provide means for defending the suit; but it appears 
that he made efforts to procure others in interest to do it. Failing 
in this, his counsel suffered a default to be entered, under a rule, 
however, that the damages should be assessed by the clerk, evidently 
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with a view to guard against a recovery for more than was really 
due. 

Nor was the assent of the bankrupt to the computation of dam- 
ages, if assent it can be called, given under such circumstances as to 
warrant any inference of collusion on his part. ‘The opportunity 
was sought to get his assent to the computat ion, and it is very mani- 
fest that he was reluctant to do or say anything in the matter. He 
peremptorily refused to sign the paper ; and it was only after one of 
the other partners had assented to it, and after being much pressed, 
that he was prevailed upon to say he should make no objections. 
This, in any view of it, is of very little importance, especially as 
the assent of the other partner was alone suilicient to authorize the 
entering up of judgment for the amount against all the defendants. 

As there is no evidence to impeach the justice of the judgment, 
but rather evidence from the testimony and exhibits that the judg- 
ment was right, it is diflicult to see what ground there is in the 
transaction for complaint against the bankrupt. There is no foun- 
dation for saying that the act of suflering a default in the suit ena- 
bled the creditor to gain an unlawful preference. It was the attach- 
ment, not the judgment, that created and gave the preference, though 
a recovery of judgment was necessary to render the preference 
available. If no property of the bankrupt had been attached, there 
would have been no preference. ‘I'he attachment was made some 
months before the filing of the petition in bankruptey, and the lien 
thereby acquired upon the property, if dona fide, could not be de- 
feated or aflected by any subsequent proceedings in bankruptcy. 
The creditor was legally entitled to the benefit of the lien, and the 
utmost that can be said is, that the default enabled him to obtain a 
judgment for his debt somewhat earlier than he might perhaps have 
otherwise done. But it neither gave nor secured to him any new 
or greater right upon the property, or any other preference, than 
he already rightfully possessed, and could have made effectual by 
a recovery of judgment, if not then, at a future time. 

Even a certificate of discharge, if obtained in the meantime, 
would not have prevented arecovery of judgment. In some cases, 
such as actions founded on tort, and actions sounding merely in 
damages, as for a breach of a contract of marriage, covenant, and 
the like, where the claims are not provable under the bankruptcy, 
the certificate is no impediment to a judgment. In others, where 
the claims are of a nature to be provable, the certificate is applica- 
ble as a bar, and in general must operate as such ; but if the plaintiff 
has a lien by attachment in any such case, and the lien is saved 
and protected by the act, he must be entitled, on the general prin- 
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ciples of law, as well as in reason and justice, to the necessary 
means to make the lien eflectual. It is admitted that the general 
effect given by the act to a certificate of discharge, obtained under 
a voluntary proceeding in bankruptcy, must be so far qualified in 
the case of trust or fiduciary debts, though provable under the | 
bankruptcy, as to give the party whatever judgment, decree, or /% 
process, may be necessary to enable him to enforce his claim; and 
such, it would seem, must be the legal operation in the case of every 










other right, whether springing out of a lien, mortgage, or other 
security, Which is saved and protected by the act. ‘To allow the : 





plaintiff, in the case of a lien by attachment, to have judgment, and 
take execution against the property attached, would be giving him f 
the benefit of his lien and nothing more. It would be in analogy 
to the practice adopted in the English courts in suits against a dis- 
charged insolvent, where, upon the plea of a discharge under the 
Lords act, judgment is rendered for the creditor, and execution 
awarded against the future eflects of the insolvent, they not being 
discharged but remaining liable. 

Upon the general question, whether an attachment is a lien within 
the saving clause of the bankrupt act, it is quite unnecessary to say 
anything, because the question has already been decided in the 
affirmative both by this court and the circuit court. It may be 
worth while, however, to notice here, as an instance of professed 
improvement in English legislation on the subject of bankruptey, 
an alteration in the law of that country touching rights of an analo- i} 
gous character, of very recent date and of very considerable import- ; 
ance. By the statute 21 Jac. 1, ¢. 19. s. 19, which formed the law ‘ 
in England for more than two centuries, it was enacted, that credit- d 
ors having their debts secured by judgment, statute, or recogni- 




















zance, or having made an allachment according to the custom of 
London, where no execution or extent is served or executed before the 
person became bankrupt, that is before the act of bankruptcy com- 

mitted, shall nol be relieved for more than a ratable part of their just 

debt. By the present law, it is provided, that “all evecutions and 

attachments against the lands and tenements, or goods and chattels of 

any bankrupt, bona fide made, executed, or levied, before the dale and 
issuing of the fiat against him, sha/l be deemed to be valid, notwith- 
standing any prior act of bankruptcy by such bankrupt committed ; 
provided the person or persons at whose suit, or on whose account, 
such execution or attachment shall have issued, had not at the time 
of executing or levying the same, notice of any prior act of bank- 
ruptcy by him committed.” 

2. The second objection, upon the face of it, admits that the 
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judgment recovered by Stephen 8. Downer was right in amount ; 
for it says that the bankrupt consented to a judgment for an amount 
equal to the debts he owed Downer. 'The point insisted upon seems 
to be, that as Downer and the bankrupt were partners in the late 
firm of Downer, Wilkins & Co., and the money sued for was paid 
by Downer in satisfaction of the partnership debts, and so on 
account of the joint concern, the action, though the money was paid 
after the partnership had expired, could not be maintained. 
Whether it could or not, would depend upon the particular cireum- 
stances of the case, which do not appear ; such as whether there 
was an express promise, or that which was equivalent to a promise. 
But however that might be, as the point does not appear to affect 
the merits of the claim which formed the ground of the action, but 
goes rather to the nature and form of the remedy, it is deserving of 
very little consideration here. In all other respects, this objec- 
tion rests upon the same circumstances, and is dependent upon 
the same principles, as the first; and the observations made upon 
that are applicable to and decisive of this, and need not be repeated. 

3. ‘The remaining objections are confined to certain payments 
and securities alleged to have been made and given by way of pref- 
erence to certain creditors ; and in reference to these, it may be 
premised, that the payments, in order to bar the bankrupt’s right 
to a discharge, must amount to fraudulent preferences within the 
meaning of the bankrupt law. What constitutes such a preference 
is a question concerning which there are conflicting authorities ; 
but the prevailing doctrine seems to be, that a payment, when it 
consists of an appropriation of a part only of the debtor’s property, 
must be made tn contemplation of bankruptcy, and raust be voluntary. 
Both must concur. If it be in contemplation of bankruptcy, but 
not voluntary, or be voluntary but not in contemplation of bank- 
ruptey,.it will not be a fraudulent preference. ‘To make out a pay- 
ment to be in contemplation of bankruptey, something more must 
appear than mere insolvency, enough to show, if not a determina- 
tion to become a bankrupt at all events, at least that bankruptey 
Was in view as a consequence of the insolvency ; and to be volun- 
tary, the payment must originate with the debtor, the first step being 
taken by him and not by the creditor. 

Now, so far as concerns the payments to Baxter and Porter, there 
is no evidence which will authorize the conclusion, when fairly con- 
sidered, that either of them comes within the principle just laid 
down. Indeed there is no proof that any such payments were 
in fact made, except what comes from the bankrupt himself on his 
examination ; and if the opposing creditor will rely upon the bank- 
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rupt’s testimony to establish the fact of the payments, he must take 
the explanations which the bankrupt gives concerning them. From 
what is stated by him it does not appear, as to some of the payments, 
whether they were voluntary or not. It appears, however, that 
two of them were made under the pressure of executions, which 
precludes the idea of voluntary payment. But as to any of them 
being made in contemplation of bankruptcy, the bankrupt, after 
stating that all the debts, except one of the two in execution, were 
the joint debts of himself and Hunter, and were paid out of the 
partnership funds, says, that he and Hunter expected to pay all 
their debts and relieve themselves from embarrassment, and had no 
other view or expectation, until he was committed to jail in July. 
To hold these payments to be fraudulent preferences, upon what is 
disclosed in regard to them, would not only be assuming what does 
not appear, but would be in fact at variance with what does appear. 

The circumstances attending the small payment to John Downer, 
it is hardly necessary to say, do not make out a preference within 
the intent of the law. And as to the security alleged to have been 
given to David Moore and Hiram Moore, it appears that Hunter 
and the bankrupt being jointly indebted to the Moores in the sev- 
eral sums stated, John Downer, in consideration of the lease to him 
of a farm by Hunter, agreed to pay the two debts out of the pro- 
duce of the farm. The legal title to the farm was in Hunter, though 
the bankrupt, as partner and having paid part of the purchase money, 
was considered as having an equal interestin it. But Hunter gave 
the lease, as he had the legal power to do, having the title. The 


concurrence of the bankrupt was not necessary to the validity:of 


the lease ; and there is no proof in the case that he had any actual 
concern, or participated at all, in the transaction. ‘The act, for 
aught that appears, was the separate act of Hunter alone ; and 
whatever may be its character, it cannot be treated as the act of 
the bankrupt, without aflirmative proof connecting him with the 
transaction. 

As none of the objections appear to be sustained by the proofs, 
the objections are overruled and a discharge allowed the bankrupt. 
But notwithstanding such is the result upon full consideration of the 
testimony, it does not follow that there may not have been good 
probable cause for interposing objections for the purpose of an invest- 
igation. ‘The question of costs depends, not so much upon the 
final result, as upon the particular circumstances of the case ; and 
looking to them, it is not deemed equitable, in this instance, to sub- 
ject the opposing creditor to the payment of costs. 
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District Court of the United States, Massachusetts, October, 1343, 
at Boston. In Admiralty. 


Morris v. CorNeELL. 


The clause in the shipping articles of whale ships, which provides that, if any 
officer, after a fair trial of his ability, shall be judged by the master to be 
incompetent, he may be displaced, is obligatory upon the parties. 

Whether such a clause varies the authority conferred by law — quere. 

A second mate rightfully displaced from heading a boat in the whale fishery, is 
bound to perform other duty, and upon his refusal to do so, may be punished 
for disobedience. 

The right given to seamen by statute of 1840, to lay their complaints before the 
American consul, in foreign ports, is one of great importance, which a Court 
of Admiralty will carefully guard. 

A second mate, who contumaciously refuses to perfurm duty, may be removed 
from the cabin to the forecastle. 

The second mate being commanded by the master, to desist from swearing, and 
retorting on the master, that he had heard him swear, and stating the language, 
is no justification for the master violently assaulting and inflicting a blow upon 
the second mate. 


Tue libellant, who was second mate of the brig Agate, of eighty- 


one tons, on a whaling voyage—of which the respondent was 
master —complained, ‘That the respondent removed him from 
his office, confined him to his state-room for a long time, deprived 
him of proper and sufficient food, refused to permit him, at vari- 
ous times, to go on shore at different places, and communicate 
with the American consul—turned him into the forecastle, where 
his berth was unsuitable, and committed violent assaults upon his 


person. 
The answer denied some of these charges, and justified others. 
The facts in the case suthciently appear in the opinion of the court. 


Bassett, of New Bedford, for the libellant. 
Elliot, of New Bedford, for the respondent. 


Spracue J. The most important inquiry in this case, relates to 
the removal of the libellant from office, or his refusal to do duty, 
which was the first difficulty, and probably the source of all the 
others. A material part of the duty of second mate is to head, that 
is command, one of the boats in taking whales. The master admits 
that he removed him from this part of his duty, and justifies it on 
the ground of incompetency. 
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The libellant insists that it was from malice, and without justifi- 
able cause. 

It appears that, after being out about six mouths, the captain on 
one occasion headed one of the boats of which the libellant then 
acted as boat-steerer, and as such, it was his duty first to strike the 
whale, when the boat had by the captain, been placed in a proper 
position for that purpose. After an unsuccessful attempt to cap- 
ture a whale, they returned to the brig. ‘The mate, in presence of 
the libellant, asked the captain the cause of the failure. ‘The cap- 
tain said in reply, that it was as good a chance as he wanted, to 
fasten to a whale’s head. ‘The libellant said he did not consider it 
any chance at all. ‘This was repeated two or three times, and the 
captain then told him if he did not call that a chance, he should 
not go in the dead of the boat again during the voyage. ‘The libel- 
lant replied; “if I don’t, I will not do any other duty.” The 
‘aptain then told him he would confine him to his state-room, and 
keep him on bread and water, till he did do his duty. The libel- 
lant replied, * very well, do so.” ‘The captain then directed the 
mate to prepare a state-room, by clearing out certain articles, which 
being done, he ordered the libellant to go into it, and he did so. 

It is urged that this decision of the captain proceeded from pas- 
sion, and not from any honest judgment as to the libellant’s com- 
petency. It was certainly a very unfortunate and suspicious 
moment, in the midst of a contentious conversation, in which the 
parties had strongly expressed opposing opinions, for the exercise of 
so delicate and important a power. ‘The manner and the occasion 
savor strongly of passion, and deprives the master of those pre- 
sumptions in favor of the rightful exercise of authority which would 
arise, if it had been done with calmness and deliberation, and chal- 
lenges the most jealous scrutiny into the justification alleged. ‘That 
justification is the incompetency of the libellant, or at least the 
honest judgment of the master, that he was incompetent, after a 
fair trial. 

Was he competent? In May, both boats lowered for sperm 
whales, the larboard being headed by the mate, and the starboard 
by the libellant. The larboard boat strack and killed a whale ; 
the school, from seven to twelve brought to, and the mate testifies 
that the libellant had as good an opportunity as he had, but did not 
take any. Clow, who steered the larboard boat, testifies that Mor- 
ris had a chance to take one, if he had pulled when he ought, and 
adds ; ‘I thought the man was crazy, he hallooed so. I did not 
think he knew much about whaling.” 

In June, the boats were lowered again. In sperm whaling, it 
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appears that the boat, in order not to be discovered by the whale, 
must approach him either head and head, as it is called, that is, 
directly in front, or go directly after him. In this instance it is 
testified by the mate, that Morris was approaching head and head, 
and he thinks that if Morris had continued pulling with his oars, 
he would have struck the whale; instead of which he stopped pull- 
ing, hauled on to the wind with his sail; the fish saw the boat, 
was frightened and escaped. On his return to the brig, he said 
that he thought the mate would strike the fish, as he was after him, 
if he, Morris, hauled out on the wind. The captain asked him 
why he did not take the whale. ‘The mate thinks that Morris, in 
reply, gave the captain to understand that he could not be expected 
to do as well as an experienced hand, or as well as the mate. 
‘The captain * found considerable fault with him.” 

Weeks, who was the libellant’s boat-steerer on this occasion, 
says, that he thinks they “ had a chance to go on to a whale if 
they had kept on pulling,” but were ordered by Morris to stop. 

Clow, who was in the larboard boat, says, that they were in pur- 
suit just behind the whale. Morris came down on the whale’s eye 
quartering; the whale slewed round a little, saw Morris’s boat, and 
went down. Morris hove up when he was a little way from him. 
If Morris had not pulled so near the whale, he thinks they should 
have got him. 

In September, Morris struck a large whale, which stove the 
boat, and threw the men into the water. ‘The other boat picked 
up the men, but the whale was lost. The mate says he 
thought Morris had a good opportunity to take the whale, but did 
not approach him properly. Weeks, who was Morris’s_boat- 
steerer, says, that they fastened to the whale, he stove the boat, 
and they cut clear ; that the boat was too near the whale ; it was 
Morrjs’s fault, because he did not lay: the boat off enough ; that 
when the witness stood up to throw the iron, the flukes of the whale 
were under the boat. 

‘hese are the only instances in which Morris headed the boat 
in pursuit of whales. ‘There is evidence, that in attempting to take 
blackfish, he in one instance had his boat capsized, and in another 
cut the line after fastening to a fish, owing to some mismanagement 
or error on the part of Morris or his boat-steerer. During the time 
he headed the boat he took two blackfish, but not any whale. The 
mate took one whale which made about twenty barrels of oil, and 
several blackfish—how many does not appear. On two other 
occasions, the captain headed the boat, and Morris acted as boat- 
steerer. On the first, the captain placed the boat in a good position 
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to strike the whale, but Morris did not succeed in doing so. He 
afterwards adinitted that he had a good chance, but made a * muss” 
of it, as he expressed it to the mate. ‘The other was the time which 
has already been adverted to, and which ended in the master’s 
displacing him from the head of the boat. 

These facts would seem to raise a pretty strong presumption of 
want of skill, and to require of Morris the production of evidence 
to control them by showing his experience and ability. But as 
whale fishing is a business of a very peculiar character, in which 
failures often occur, the court would be very reluctant to decide 
such a question without aid from the judgment of those whose 
experience or means of observation at the time entitle their opinions 
to respect. Now, in this case, we have the testimony of the mate 
and two boat-steerers, who were all the oflicers excepting the libel- 
lant and respondent, and also of five seamen and the steward. 
The mate thinks that Morris had not had sutlcient experience in 
sperm whaling, and both the boat-steerers express opinions, one 
strongly and the other faintly unfavorable to his competency. —‘T'wo 
of the seamen express the same judgment. ‘The others, whose tes- 
timony was produced, were not questioned on that point. But we 
have it in evidence from the mate and others, that the opinion was 
general among the crew that Morris was not competent to head a 
boat, and that some of his men were afraid to go with him. No 
one who was on board the vessel has given a diflerent opinion. 
The only evidence produced by Morris to show his competency, is 
the deposition of Captain Shackley, who had previous to this voyage 
given him a certificate that he was qualified to head a boat. He 
testifies that he shipped Morris in New Zealand, as third mate and 
boat-steerer, on board the whale ship ‘wo Brothers, commanded 
by himself: that he was on board six months, and did his duty as 
well as any one could, and he thinks him qualified to head a boat. 
But it is to be remarked, that Captain Shackley never saw him head 
a boat, or had any knowledge of his doing so. He performed 
only the duty of a boat-steerer, and as such struck three sperm 
whales. ‘The libellant was apprized by the answer of the respond- 
ent, that his competency was to be put in issue, and has had full 
opportunity to show his previous experience. He declared to some 
of the crew that he had never been sperm whaling before, although 
he had struck sperm whales, which accords with Captain Shack- 
ley’s testimony, as the Two Brothers was engaged in right whaling. 
I am constrained, therefore, to believe that the only experience 
Morris had had in sperm whaling, was on board the ‘l'wo Brothers. 
By the shipping articles, it was expressly agreed, that if any offi- 
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cer, after a fair trial of his ability, should be judged by the master 
to be incompetent, he might be displaced. It is unnecessary to 
inquire whether this varies the authority conferred by law, for the 
contract is usual, reasonable and obligatory upon the parties. 

Captain Gifford, an experienced master in the whale fishery, 
testifies that a competent master can very soon determine whether 
an officer has the requisite skill; that seeing him once atternpt to 
‘apture a whale is sufficient, and that the opportunity afforded to 
Morris constitutes a fair trial. He further states, that from the facts 
testified to, he should think that Morris had not the requisite skill. 
No one has expressed a diflerent opinion upon either of these 
points. ‘The respondent had, [ think, sufficient grounds for judg- 
ing the libellant to be incompetent to head a boat, and that he is 
entitled to the benefit of that justification, notwithstanding the un- 
fortunate time and manner in which that judgment was declared. 
It was not the first time he had expressed his dissatisfaction ; and 
Morris’s persisting in asserting that to be no chance to strike a whale, 
which the master himself saw and declared to be a good one, might 
go far to strengthen a conviction that he was not qualified to judge 
whether a boat was placed in proper position or not. ‘The master 
had the inducement of personal convenience to retain Morris in the 
head of the boat, for by displacing him, he thereafter imposed that 
duty upon himself. 

It is insisted that Morris was not bound to perform any other 
duty even if rightly displaced, that he was thenceforth a ‘ quasi 
passenger.” ‘l'o this doctrine I cannot accede. ‘The services of 
every man on board are needed. ‘Take the case of our merchant 
ships to which the same law applies. ‘The second mate is disrated 
for incapacity, and a foremast hand placed in his stead. Shall he 
by his own misrepresentation as to his qualifications, deprive the ship 
of the services of an important oflicer, and by making her short- 
handed, increase the hazard and add to the labors of all others, 
while he eats the bread of idleness and is only an incumbrance 
on the ship ? 

[ have no doubt that Morris, when be shipped, thought he should 
be able to perform the duties of second mate. I acquit him of all 
designed deception. Still it was obligatory on him to know his 
qualifications, and if in fact, found to be unfit for a portion of his 
duties, he was still bound to have performed others. In refusing 
all duty, therefore, he was wrong, and set an example of insubor- 
dination and disobedience, which the master had a right to punish. 
He had a right to coerce him to submission. 

Was the punishment excessive ? It was not suflicient to pro- 
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duce submission. Morris never performed or expressed a willing- 
ness to perform other duty. It is said he was confined to his state 
room. It is true, he was not permitted to pass through the cabin, 
but there was a scuttle, through which he could, at any and all 
times go on deck, with little if any difliculty. The mate testifies, 
that on a former occasion, he occupied the same state-room, in the 
same manner for two months, on account of a sick man being in 
the cabin, and that he found no difficulty in passing through the 
scuttle. He was not allowed to go forward of the try-works. 
With this exception his movements on deck were unrestricted. He 
was kept on bread and water for a week or a fortnight, and after- 
wards without any submission or request on his part, he was allowed 
meat and a kind of pudding called duff, as often as the officers in 
the cabin. Complaint is also made as to the want of light in his 
state-room, on which point there is some conflict of testimony. 
His health did not suffer, and considered as a punishment for refu- 
sal of duty and continued resistance of authority, his confinement 
and privations were not excessive. 

The next allegation against the respondent is, that he prevented 
the libellant at ditterent ports, from laying his complaints before the 
American consul. ‘This right is secured to every seaman by the 
statute of 1540, ch. 25, and if the consul be an upright and inde- 
pendent officer, it may be of immeasurable value to the oppressed 
and friendless mariner in distant regions. It may be called the 
habeas corpus of the seaman, and the court will carefully and 
vigorously guard its inviolability. But in the present instance 
there is not the slightest evidence that any request was made 
or desire expressed by the libellant to the respondent, to go on 
shore to see the consul, or to lay any complaint before him. ‘The 
libellant not being in close confinement, had free intercourse, at 
his pleasure, with the mate and seamen. He could easily have 
communicated with the consul through them; and it appears that 
in one instance, he did without the captain’s knowledge, write to 
the consul. The contents of that letter are not stated. But its 
existence, at least, was made known to the captain while on shore, 
and it is inferred that he made representations to the consul, which 
prevented his noticing it. ‘hat inference may be true, but there 
is no evidence that such was the fact. 

Another ground of complaint is, that the libellant was not allowed 
to go on shore at any of the various ports, visited by the brig after 
he was displaced. ‘The first port which she afterwards entered, 
was the Isle of Sol. ‘The respondent there granted him leave to 
go ashore, but discovering that he had put his clothes into the boat, 
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the respondent ordered them to be taken out, and kept on board 
the brig, and thereupon the libellant refused to go. He had pre- 
viously declared his intention to escape, and such was evidently 
his purpose. Once after this, at another port, he asked permission 
through the mate, to go ashore, and was refused. No reason for 
the request was assigned. 

Considering that he was in a state of continued contumacy, and 
had manifested an intention to leave the vessel, I do not think he 
was entitled to the indulgence of going ashore for his gratification. 
As to his removal to the forecastle, it was a rightful exercise of 
authority by the master, after his refusal to do duty, and I do not 
think it shown that his berth there was such as to render it 
wrongful. 

There remain to be considered, the two assaults upon the libel- 
lant. While Morris lived in his state-room, and was ordered not 
to go forward of the try-works, he, on one occasion, went to the 
galley to light his pipe. ‘The captain ordered him aft, and laid 
hold of him. One witness testifies that he seized him by the throat, 
and pressed him over the lashing that went over the galley, then 
let go, and Morris went to the after part of the try-works, and sat 
on a barrel ; that after some words between them, which are not 
stated, the captain seized Morris again by the throat, pressed him 
against the try-works, and Morris was red in the face. ‘The other 
three witnesses who speak to this assault, did not see the captain 
take him by the throat, but say that he collared him, and pushed 
him along. Ona subsequent occasion, Morris in an angry conver- 
sation with Clow, was using profane language ; the captain told 
him not to swear ; he replied that he had heard him, the captain, 
swear; the latter asked him what? He answered he had heard 
him damn the men’s eyes! ‘The captain then in a rage seized him 
violently —in what manner, in the first instance, is left doubtful ; 
but there is no doubt, that before leaving him he had him by the 
hair, a little of which was torn out, and inflicted a blow which left 
a mark on the eye. Morris acted only on the defensive. 

These assaults are without justification, and the only question is 
the amount of damages. ‘The conduct of the captain toward his 
crew seems to have been in other respects, unexceptionable, and 
the mate, who has manifested no leaning towards Morris, testifies 
to his “* good disposition.”” ‘These outbreaks may be attributed, in 
a great degree, to the continued irritation in which the parties were 
kept, by the unfortunate relation in which they stood to each other. 
Of this, Morris was the blameworthy cause. In passing forward 
of the try-works to the galley, he transcended the limits assigned 
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to him, and was in fault. When properly checked for swearing, 
he was wrong in retorting upon the captain — but the provocation 
was not great. ‘There was no exigency—no emergency. ‘The 
‘aptain was bound to suppress his passion. If unable to control 
himself, he is unfit to command others. He is to set an example 
of calmness and self-possession. Violence begets violence. Hasty 
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words and rash acts on shipboard, often produce deplorable conse- : 
quences, which a little forbearance would have prevented. : 
The bodily injury to the libellant was not great, but he was sub- i 






ject to the indignity of unjustifiable violence to his person, and his 
feelings are not to be disregarded. 
I shall decree fifty dollars damages and costs. 






Jounson v. Huckins. 






A seaman, during sickness occasioned by his own fault, is not entitled to wages, 
and is liable for the expenses of his subsistence; but not for the wages paid 
another man in his place.’ 








Tis was the case of a libel for wages, brought by a seaman of the 
bark Bevis, against the owner. ‘The main question was as to what 
deduction was to be made from the wages of a seaman in conse- \ 
quence of a sickness, incurred by his own fault. The libellant 
admitted such a sickness, and deducted the amount of wages he 
would have been entitled to in money for the time (fourteen days) 
he was off duty, on that account, claiming a balance of $71. He 
produced evidence to show that the medical expenses were paid 
by himself, that his diet during sickness was by preference mainly 
furnished by himself, and that he had no especial attendant. The 
respondent claimed, in addition to the deduction made by the libel- 
lant, to charge, by way of set-off to the wages due, for board and 
attendance on board the vessel; cash paid for services of an extra 





















1 In this case the competency of the master as a witness against a mariner, in a 
suit for wages brought by him against the ship or owners, came in question. The 
master was admitted de bene esse —the Court not thinking it necessary to give a 
definitive decision upon the point. The Court, however, denied the reason for 
exclusion given by Judge Peters, (1 Adm. Rep. 141) that a decree against the 
seaman in a suit against the owner, could be given in evidence to repel a suit 
against the master. 









312 RECENT AMERICAN DECISIONS. 


man, hired during part of the fourteen days the libellant was off 
duty ; loss of time to the vessel during the remainder of those 
days, and delay in consequence, estimated according to what 
would be the per diem of a substitute in the place of sickness, 
(Bordeaux) ; thirty days’ wages of an additional man shipped at 
Bordeaux, on the ground that he was so shipped in apprehension of 
the libe lant’ s continued inability to do duty, and that the libellant, 
after being put upon duty, was not in a condition to do it fully, for 
that length of time — making a balance of 346 69. He produced 
evidence to show that the libellant might have had his diet from 
the ship-stores, and sometimes did; that he received some attend- 
ance; that for about thirty days after he was again put on duty — 
full duty was not always required of him. 

E. T. Dana for the libellant. 

W. A. Bowditch for the respondent. 


Per Curtam. In case of sickness by his own fault, the seaman is 
not entitled to his wages in money, during the time he does not do 
duty, and subsistence, (the other part of wages) during the same 
time, may be charged to him. ‘The libellant has deducted the 
former —as to the subsistence, there is some difference of evidence, 
but the libellant was lodged on board, and was furnished in a de- 
gree with attendance and diet — it is admitted there was no dispo- 
sition to withhold these—and something should be allowed for 
them. As to the money paid a substitute during a part of the time 
the libellant was off duty, that cannot be charged to him— his 
wages for the same period being already deducted. Neither can 
the delay, by reason of the loss of his services, during the re- 
mainder of that time. No actual delay is shown, and it would be 
the duty of a master to prevent such delay, by a supply of the re- 
quisitie services. If such services should amount to more than the 
deducted wages of the sick seaman, whether the excess could be 
charged to him, is a point not necessary to be decided in this case. 
In regard to the charge to the libellant of the additional seaman’s 
wages, (that is, deducting his own, in eflect,) for the thirty days 
alter he was again on duty, on the ground that this duty was not 
required of him to the full, the court is not prepared to sustain that 
charge. ‘The evidence, too, of the fact does not go far, and there 
is counter evidence. 

Decree for the libellant, 366 84, with costs. 
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District Court of the United States, Maine, October, 1843. 
at Portland. In Bankruptcy. 






Smita, Assignee or A. D. Lowe i, v. GorDON AND OTHERS. 





A creditor of a bankrupt by filing a bill in equity against the bankrupt and his 
trustee for discovery and relief, before the petition of the debtor to be declared 
a bankrupt, does not acquire a lien or right of priority against the assets in the 
hands of the trustee that is protected under the last proviso of the second 
section of the bankrupt law. 4 

If the suit is pending at the time of the petition in bankruptcy, the assignee, when ; 
appointed, has a right to take upon himself the control and management of the 
suit for the benefit of the general creditors. 

If he elects to prosecute the euit for the benefit of the estate, it must be on condi- ; 
tion indemnifying the plaintiff in the suit for all his reasonable expenses incurred 
in prosecuting it, and taking on himself the responsibility of costs. 

If he elects not to take the suit into his own hands and allows the plaintiff in 
equity to proceed to a final decree, such decree will give the plaintiff a lien or if 
right of priority against the property that is within the saving of the proviso. : 

Though all the property and rights of property of the bankrupt are by operation ‘ 
of law transferred to and vested in the assignee by virtue of the decree of bank- 
ruptcy, the assignee is not bound in all cases to take possession of every part. 

If any of the property or any right of property would be rather a burden than a 

benefit to the estate, the assignee will not ordinarily be bound to take posses- 

























sion of it. 
If he elects not to take, the possessory right remains in the bankrupt and is good ; 
against all the world but his assignee. 
The assignee’s right of election must be exercised within a resonable time. If ; 






he lies by for an unreasynable time and allows third persons in the prosecution 
of their legal rights to acquire an interest or lien on the property, he will be y 
held by such delay to have made his election not to take. 













Tis case was heard on a motion to dissolve an injunction issued 
on the petition of Smith, the assignee of Lowell, to restrain the 
defendant from carrying into execution a decree in equity of the 
state court in his favor against Lowell and his trustee Tukey. 
The bill was filed by Gordon in December 1839, charging that 
Lowell, having in 1836 failed in trade and stopped payment, pur- 
chased a valuable farm in China and paid for it with his own 
money, and caused the same to be conveyed to Tukey for the pur- 
pose of keeping it from his creditors, who held it in secret trust for 
the benefit of Lowell, the bankrupt. The cause proceeded and 
was brought to a hearing in June 1841, but owing to causes which 
it is not necessary here to state, the decree was not made until 
June 1843. While the bill was pending, Lowell petitioned for the 
VOL. VI. — NO. VII. 40 
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benefit of the bankrupt law, and was bya decree of the court duly 
declared a bankrupt March 2, 1842, but no certificate of discharge 
has yet been granted. After the decree of the court on the bill in 
equity in favor of Gordon, on the petition of the assignee claiming 
the benefit of the decree as assets for the general creditors, an 
injunction was granted restraining the plaintiff in equity from 
carrying the decree into execution, and the question now was on 


dissolving the injunction. 
‘The case was argued by Rand for the assignee and by F. Allen 


for Gordon. 


Ware J. It is contended on behalf of the defendants that they 
acquired a lien against the property in question by the filing of 
their bill, that is within the saving of the last proviso of the second 
section of the bankrupt act; and the case of Allen, ex parte, (5 
Law Reporter, 369,) is relied upon as a conclusive authority in their 
favor. I that case, decided under another jurisdiction, is applica- 
ble to the jurisprudence of this state, it must be admitted that the 
authority is directly in point. That case was decided in the north- 
ern district of New York, and was, what in that state is called a 
creditor’s bill; that is,a bill by a judgment creditor for the purpose 
of discovering and reaching property, which cannot be taken on an 
execution at common law. “ It is,” says Judge Conckling, “a 
highly stringent remedy in favor of judgment creditors given, (or 
recognised) and regulated by statute,” and by the construction of 
the statute, or by usage in that state, is held to give to the creditor 
a lien, a priority or privilege against the assets discovered, to have 
them appropriated to the payment of his debt, in preference to the 
other creditors. It is to be observed that the decision in this case 
is professedly placed on the statute and the local usage of that 
state, and not on the general principles of equity jurisprudence. 
Eager v. Price, (2 Paige R. 333); Corning v. White, (2 Paige 
R. 567.) It does not, therefore, necessarily follow that a lien will 
be gained by the mere filing of such a bill in this state, where no 
such statute exists and no such local usage prevails modifying or 
extending the general remedies in equity. The clause of the 
bankrupt act saves rights and liens, which are valid by the laws of 
the states respectively, and these liens may be various in the differ- 
ent states. The bankrupt act adopts the laws of the states respect- 
ively and saves the liens in each state, which are valid by its own 
laws. 

Whether the filing of a bill in equity by a judgment creditor for 
the purpose of reaching property, which the debtor had conveyed 
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in fraud of creditors, will give the plaintiffs a lien, or right of prior 
payment out of the property discovered over the other creditors, 
has never, to my knowledge, been decided in this state. The case 
of Dermutt vy. Strong, (4 John. Ch. R. 687) in some of its fea- 
tures bears a strong analogy to the present case. ‘That was a 
controversy between the assignees of an insolvent debtor and a 
judgment creditor for the possession of equitable property, which 
could not be reached by an execution at common law. ‘The de- 
fendants claimed to hold the property as assignees of an insolvent 
debtor for the benefit of his general creditors, and the plaintiffs 
claimed it as judgment and execution creditors entitled to a prefer- 
ence over the general creditors. ‘The court decided in favor of 
the plaintifls. And the reasoning of the court proceeds on the 
general principles of equity, and not on the local statute or any 
peculiar usage of local jurisprudence. ‘Their preference, however, 
was placed not on the ground that they had filed a bill in equity 
for the purpose of reaching their property, and having it applied to 
the satisfaction of their debt, but that they had acquired by their 
judgment and execution a legal preference and lien on the pro- 
perty. It was the judgment and not the filing of the bill in equity 
that was held to give them the preference. The decision, if I 
rightly understand it, stands on the general rule of equity in the 
administration of assets, that a creditor, who by his diligence has 
obtained a judgment, is entitled in the administration of the assets 
ina court of equity, against the heir or an executor, to a prefer- 
ence over the general creditors. Thompson v. Brown, (4 John. Ch. 
R. 643.) Under the bankrupt law a judgment creditor has no 
such preference over the other creditors, but must come in under 
the bankruptcy, and share equally with them. If indeed the judg- 
ment creditor had attached this property in his suit at law, and 
thus acquired an inchoate lien, that might have been so perfected 
by a judgment as to bring it within the saving proviso of the act. 
But in the case of this creditor there was no attachment, and by 
the law of Maine, a naked judgment without an attachment gives 
no lien on the lands of the debtor. 

The creditor’s lien, therefore, if he has one, stands on his bill in 
equity, and the proceedings under it. ‘The special object of the 
suit was to reach property particularly described in the bill, and 
alleged to have been fraudulently placed by Lowell in the hands of 
Tukey, for the purpose of keeping it from his creditors, under a 
secret trust for Lowell, the bankrupt. It is supposed that a bill of 
this nature is a sort of proceeding in rem, and gives to the creditor 
in equity a preference or right of prior payment out of the property 
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over other creditors. But if the institution of a suit in equity gives 
to the plaintiff a privilege or priority, it is a privilege or lien analo- 
gous to that of an attachment, and in this circuit it has been de- 
cided upon grounds that I believe satisfactory to the profession, 
that the lien created by an attachment is not such a lien as is within 
the proviso until it is perfected by a judgment. Ex parte Foster, 
(5 Law Rep. 55.) Allowing, then, for the filing the bill all the 
effect that it is contended for, by this analogy it will not create 
such a lien as is within the proviso until it is confirmed by a decree. 
And as the lien was but inchoate and imperfect when the decree 
of bankruptcy passed, the right of the bankrupt to the property, 
whatever it was, passed to the assignee. 

And this conclusion is in conformity with the principles which 
govern in equity in the administration of assets. A creditor may 
file a bill against the personal representative or the heir of a de- 
ceased debtor for the discovery of assets and the payment of his 
debt; and on such a bill the court may make a decree in his favor. 
(1 Story’s Equity, sec. 546.) And asa decree is in equity, although 
it is not regarded at law, of equal dignity with a judgment, the de- 
cree will give the same priority or preference in the administration 
of assets as a judgment; that is, it will give to the creditor a pri- 
ority or preference over the other creditors. Though it seems that 
the court may, on such a bill, enter a more general decree for the 
benefit of all the creditors, such as is entered on what in equity is 
properly called a creditor’s bill, that is, a bill which a creditor brings 
for himself and for all the other creditors who choose to come in 
and prove their debts under the decree. (1 Story’s Equity, sec. 
546, note 2, sec. 547.) Thompson v. Brown, (4 John. Ch. R. 610, 
631,) if in point of fact such is not the decree most usually made. 
Martin vy. Martin, (4 John. Ch. 631-638) ; Douglass v. Clay, (1 
Vesey, sen. 211); (cited 10 Vesey, 40); Brooks v. Reynolds, (1 
Bro. 183.) Such a general decree is considered as a judgment for 
all the creditors, and binds the assets so as to exclude all prefer- 
ences after the decree. But a creditor neither at law nor in equity 
gains any preference by a race of diligence before judgment or a 
decree. It appears to me, therefore, that Gordon gained no pref- 
erence or exclusive right to have his debt satisfied out of this pro- 
perty by the institution of his suit alone, on the general principles 
of equity, however it may be under the statute of New York ; but 
when that suit was carried to a final decree, the decree did give 
him such preference. The true course, it seems to me, would 
have been for the assignee, after the decree of bankruptcy, to have 
come in and taken the management of the suit into his own hands 
for the benefit of all the creditors. 
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But there is another ground upon which I think Gordon has a 
right to hold this property, or so much of it as will satisfy this debt 
against the assignee. By the bankrupt act all the property and 
rights of property of the bankrupt, by force of the decree of bank- 
ruptcy, pass to the assignee by operation of law and become vested 
in him as soon as he is appointed. But though the legal title 
passes, he is not bound to take possession of all. It is perfectly 
well settled with respect to leasehold estates, under the English 
bankrupt laws, that the assignee is not bound to take the lease and 
charge the estate with the payment of rent. Copeland v. Stephens, 
(1 Barn. & Alderson, 573). The rent may be greater than the 
value of the lease and thus the estate may be burthened instead of 
being benefited by taking the lease, and in such a case the dam- 
nosa hereditas may be abandoned by the assignee. I have had 
occasion to consider this question in another case, and I came to 
the conclusion that this doctrine equally holds under our bankrupt 
law. Ex parte Whitman— December 1842. And I take the 
principle to be a general one, that the assignee is not at least ordi- 
narily bound to take into his possession property, which will be a 
burthen instead of a benefit to the estate. If the assignee elects 
not to take, the property remains in the bankrupt, and no one has 
a right to dispute his possession. His possessory title is good 
against all the world but his assignee. Webb v. Fox, (7 Term 
R. 391); Towle v. Down, (1 Bos. & Pull. 44). Thus in this 
case if the assignee elected not to take the right of the bankrupt 
and charge the estate with the costs of a suit in equity the issue 
of which was uncertain, the right, whatever it was, remained in the 
bankrupt, and might be pursued by any creditor who had not 
proved under the bankruptcy. 

But the assignee now elects to claim the property. Admitting 
that the claim might have been maintained, if it had been asserted 
while the bill in equity was pending, and I am of the opinion, on 
the whole, that it might, and conceding further that a final decree 
of the court is nota bar to the claim, which I think it is; still my 
opinion is that for another reason it is too late for the assignee 
successfully to make the claim now. If the assignee may elect to 
take or not to take any part of the bankrupt’s property, some 
period of time must be limited within which the election is to be 
made. If he elects not to take, the property remains in the bank- 
rupt, for his possession gives him a good title against every person 
except the assignee, and the assignee cannot be allowed to hold 
the title in this kind of abeyance for an indefinite or unlimited 
period. If with the knowledge of the bankrupt’s ttle, or with the 
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means of knowledge he stands by without asserting his claim for a 
length of time, and allows third persons in the prosecution of their 
legal rights to acquire an interest in the property, it appears to me 
that he then comes too late to assert his claim; that the time for 
his election is then past. In this case the property, or right of 
property, had been in litigation for more than two years when 
Lowell was declared a bankrupt. Large expenses had been 
incurred in the prosecution of the suit, and the issue was still unde- 
cided and doubtful. Admitting that the assignee had then a right 
to assert and maintain his claim, he must be allowed a reasonable 
time to investigate the title and determine whether it would be for 
the interest of the creditors to assert his claim or not. If he had 
elected to assert his rights, it must have been on the condition of 
reimbursing to the plaintiffs in equity the reasonable expenses they 
had incurred in the prosecution of the suit, and of becoming respon- 
sible for costs. If the assignee had no assets in his hands to meet 
these expenses, and such was the fact in this case, it would be un- 
reasonable to require him to assert a doubtful claim for the sole 
benefit of the creditors, at the hazard of being personally liable for 
the expenses and costs. But the general creditors might have 
come forward and required him to assert his rights by giving him 


an indemnity. But it would be highly inequitable to allow either 
the creditors or the assignee to stand by and await the issue of a 
doubtful suit, and where it is decided in favor of the plaintiff, to 
come forward and wrest from him the fruits of an expensive and 
hazardous litigation. On this ground I think it is too late for the 
assignee in behalf of the general creditors, now to elect to assert 
his title. The injunction must therefore be dissolved. 


Court of Common Pleas, Massachusetts, October Term, 1843, 
at Boston. 


Baxter vy. Cosurn. 


Held, that an assignment made by insolvent persons in January, 1843, in trust 
for those creditors who should become parties to the same, and containing a 
release of their claims, was void as to creditors who did not assent to it. 


Trespass against a deputy of the sheriff for taking certain wines and 
liquors belonging to the plaintiff for a debt due to the Atlas Bank 
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from Howard & Sargent. It appeared that Howard & Sargent 
stopped business in January, 1843. They called a meeting of 
their creditors, and by the advice of a majority of them, made an 
assignment of all their property to one Patten in ¢rus?, to distribute 
the same equally among those creditors who should become 
parties thereto, and if anything should remain after the creditors 











were paid in full, then to pay over the residue to the assignors. 
The assignment provided for a release and discharge of the as- 4 
signors from the claims of all creditors who became parties to the fi 
assignment. It was also provided, that in case the assignors should ! 






within sixty days file their petition to be declared bankrupts, or if i 
they should be so declared on the petition of their creditors, then 
the assignment was to be so far void as to allow the assignee in 
bankruptcy to take possession of the property, and the creditors 
who became parties to the same might prove their debts in bank- 
ruptcy. 

The Atlas Bank had no notice of this assignment till May, 1843 ; 
but it did not appear that Howard & Sargent knew that the bank 
was a creditor at the time when the assignment was made.  Pat- 
ten, the assignee, gave Howard & Sargent a power of attorney q 
to settle up their concerns, and in April their stock of goods was § 
sold to Baxter, but the sign of Howard & Sargent was left over 
the door, and Sargent continued in the store as an assistant of 
Baxter. Under these circumstances, the Atlas Bank attached the 7 
stock, as the property of Howard & Sargent, and removed wines 
and liquors enough to secure their debt, and now held the same. 
There was considerable evidence as to the nature of the sale to 
Baxter, and the connection between Sargent and Baxter. 

William Brigham for the plaintiff. : 
Theophilus Parsons and P. W. Chandler for the defendant. 





















Warren J. In his charge to the jury, instructed them that the 
assignment to Patten was void as to those creditors who did not 
assent, as being contrary to the spirit and intent of the bankrupt 
act of the United States. Still, if the goods were bona fide sold 
by Howard & Sargent to the plaintiff, the validity of the assign- 4 
ment was not of material consequence. He also instructed the ; 
jury, that if this conveyance was made by Howard & Sargent to 
Baxter, for the purpose of keeping it from attachment, or of de- 
frauding their creditors, or of hindering them in any way, it was 
void as to the creditors; but that this fraud must be proved clearly 
by the defendant, and brought home to Baxter, as well as Sargent 


& Howard. 












Verdict for the plaintiff. 








Digest of American Cases. 


Selections from 17 Peters’s (U. S.) Reports. (Continued from p. 283.) 


LIMITATION OF ACTIONS. 

2. In matters of account, where they 
are not barred by the act of limitations, 
Courts of Equity refuse to interfere 
after a considerable lapse of time, from 
considerations of public policy, and 
from the difficulty of doing entire jus- 
tice where the original transactions 
have become obscure by time, and the 
evidence may be lost. McKnight v. 
Taylor, 197. 

3. The statutes of limitation of Vir- 
ginia do not allow cumulative disabili- 
ties to prevent their operation. The 
party claiming the benefit of the proviso 
in favor of infants, feme coverts, &c., 
may avail himself only of the disability 
existing when the right of action ac- 
crued. Mercer's Lessee v. Selden, 61. 

4. The doctrine upon which an equit- 
able bar by lapse of time has been sus- 
tained in England, has been ruled with 
equal force by the Supreme Court in 
the cases of Prevost vr. Gratz,6 Wheat. 
451; Hughes v. Edwards, 9 Wheat. 
489; Miller's heirs v. McIntyre, 6 Pe- 
ters, 61; and Piatt v. Vattier et al., 
9 Peters, 405. It should now be re- 
garded as settled law in this Court. 
Bowman et al. v. Wathan et al., 235. 

5. If the original owner of land or 
of a franchise, by negligence, or by a 
failure to look after and protect his own 
interests, permit the title of another to 
grow into full maturity, he thereby 
recognises the force of the principle of 
the bar by lapse of time ; which creates 
a title as complete in equity as would be 
imparted by an express conveyance. Jb. 


MARSHALS OF THE UNITED STATES. 
In an action on the official bond of 
the Marshal of the District of Columbia 
against one of the sureties in the bond, 
it appeared that advances had been 





made to the marshal for the payment of 
the expenses of the administration of 
justice, before he had paid the expenses 
or disbursed the sums of money re- 
quired from him, which the United 
States were bound to pay. The surety 
claimed that he was not responsible for 
the debt due to the United States, 
arising from these advances; the ex- 
penses for which the advances had been 
made not having been actually incurred, 
and that the Treasury of the United 
States had no right to make the ad- 
vances. The Court held: The provi- 
sions and purposes of the act of Con- 
gress may be fulfilled, in reference to 
disbursements by marshals of the United 
States, and are fulfilled, by average 
estimates being formed of the expenses 
of Courts; and instructions may be 
given by the President to the Secretary 
of the Testoney to make advances from 
time to time upon the bases of these 
estimates, or requisitions made by the 
marshals themselves, showing the ne- 
cessary advances to be made to meet 
the public service. This plan appears 
to have been adopted, and to have be- 
come the settled usage of the govern- 
ment. Williams v. The United States, 
144. 

2. The records of the Courts of the 
county of Washington stated that, on 
the executions put into the hands of the 
marshal, fur the collection of common 
law fines, forfeitures, and costs, ‘‘ the 
money had been’’ paid in. The dock- 
ets of the Courts also stated by entries, 
‘* marshal satisfied.’ This evidence of 
the records is sufficient to autherize a 
recovery of the several amounts from 
the securities of the marshal. Jb. 


PATENTS FOR USEFUL INVENTIONS. 
An action was instituted by the as- 













































signees of a patent for casting chilled 
rollers. The violation of the patent by 
the defendants was alleged to have 
taken place before the act of Congress 
of 1836. The defendants publicly used 
the invention of the patentee for some 
months before his application for a pa- 
tent, with his consent and express al- 
lowance. The patent was granted when 
the acts of 1793 and 1800 were in force. 
The 2lst section of the act of 1836 re- 
pealed all the existing laws on the sub- 
ject of patents. This repeal can have 
no effect on the rights of property exist- 
ing in a patentee or his assignee when 
that law was passed, and the patent 
stands as if the law of 1836 had not 
passed. McClurg et al., Assignees of 
Harley v. Kingsland et al., 228. 

2. The 7th section of the act of 1836, 
exempts from liability to the inventor, 
every person who may have used an 
invention prior to the application for a 
patent, and shall possess a right to use 
and vend to be used by others, the in- 
vention so purchased, without such 
liability, and no such sale or prior use 
shall make a patent subsequently grant- 
ed invalid, if the patent is granted with- 
in two years. The object of this pro- 
vision is twofold. First, to protect the 
person who has used the invention 
from liability to the patentee. Second, 
to protect the rights granted to the 
patentee against infringements by other 
persons. Jb. 

3. The words ‘‘ newly invented ma- 
chine, manufacture, or composition of 
matter,’’ and ** such invention,”’ in the 
act of 1836, mean ‘‘ the invention pa- 
tented ;’’ and the words ‘‘ specific ma- 
chine,”’ refer to ‘‘ the thing as originally 
invented,’’ whereof the right is secured 
by patent; but not to any newly in- 
vented improvement on a thing once 
patented. The use of an invention 
before an application for a patent, must 
be the specific improvement then in- 
vented and used by the purchaser, who 
had purchased, constructed, or used the 
machine to which the invention is ap- 
plied. So construed, the objects of the 
act of 1836 are accomplished. 1. 


PLEADING. 

In action on the bond of a receiver of 
public money against him and his sure- 
ties, all the defendants pleaded ‘* non 
est factum.’’ The instrument on which 
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the suit was brought was called a bond. 
It appeared on the trial, that after the 
instrument had been signed by all the 
parties to it, the principal put scrawls 
as seals to the names of each and every 
of them, in their absence, and alleged 
to be without their knowledge or con- 
sent. The Court held, that the adding 
of the scrawl by the principal to his 
own name did not vitiate the instrument 
as to him. He had a right to add the 
seal, or, at least, he can have no right 
to set up his own act in this respect to 
avoid his own deed. It was his deed, 
and the plea was false asto him. By 
the rules of pleading, the plea was 
therefore bad as to all who joined in it. 
A plea which is bad in part is bad in 
whole. Where parties put themselves 
on the same terms, the plea, if untrue, 
is bad as to all. The United States v. 
Linn et al., 88. 

2. The plaintiff may, in an action in 
form ‘* ex delicto’’ against several de- 
fendants, enter a ‘‘nolle  prosequi.”’ 
But in actions in form “‘ ex contractu,”’ 
unless the defence is merely in the per- 
sonal discharge of one of the defend- 
ants, a ‘‘nolle prosequi’’ cannot be 
entered as to one defendant without 
discharging the other ; for the cause of 
action is entire and indivisible. ‘This is 
the doctrine of the Courts in England, 
and it is the same in the Courts of the 
United States. It is a well-settled and 
established rule in pleading. 6. 

3. ‘The defendant in a suit in his plea 
set up new matter to avoid the instru- 
ment on which the action was founded, 
and concluded to the country. The 
Court said, ‘* It may be well questioned, 
whether upon the best and soundest 
rules of pleading, the plea ought not to 
have concluded to the country.”’ Jd. 

4. A demurrer admits whatever is 
well pleaded. But it does not admit 
any more, and certainly does not admit 
what is not pleaded at all. Jd. 

5. The rule is, that the law imposes 
upon the party who claims under an 
instrument the burden of explaining the 
alteration, when the alteration appears 
on the face of the instrument, as an 
erasure, interlineation, and the like. 
It is presumed to have been done while 
in his possession. But where no such 
prima facie evidence exists, there can 
be no good reason why this should de- 
volve upon a party, simply because he 
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claims under such an instrument. The 
plea avers the alteration, and the de- 
fendant, therefore, holds the affirma- 
tive; and the general rule is, that he 
who holds the affirmative must prove 
it. Jb. 

6. The third count in the declaration 
is bad, as it alleges that the money 
received by a receiver of public money, 
was received between the 12th of Jan- 
uary, 1835, when he was appointed to 
office, and the end of the period for 
which he was appointed. The bond 
or instrument on which the suit was 
brought, was dated on the Ist day of 
August, 1836. The count does not 
allege that the money was in the hands 
of Linn at the time the bond was 
executed. ‘The count is bad on this 
ground. Jb, 

7. If in an action of trespass for 
breaking into the storehouse of the 
plaintiff and injuring his goods, the de- 
fendant pleaded not guilty, and a writ 
of error is prosecuted to the Supreme 
Court of the United States, by the 
plaintiff. The law is, that the nature 
of the plaintiffs demand must be men- 
tioned in the writ, that the defendant 


may know, before he appears in Court, 
the kind of complaint he is required to 


answer; and that if the declaration 
afterwards filed, or the writ, or both, 
shall be deficient in some legal requi- 
site, or shall contain irregularity, infor- 
mality, or mistake, which would abate 
the writ, the defendant is not in a situa- 
tion to avail himself of this fault in the 
Supreme Court. He has pleaded not 
guilty. The plea refers to the counts, 
and not to the writ. It puts the plain- 
tiff to prove the material allegations in 
his detlaration, and the defendant as- 
sumes by his plea to contest them. 
McKenna v. Fiske, 245. 

8. To allow a defendant, after the 
general issue has been pleaded, to avail 
himself of any defect or mistake in the 
writ, or variance or repugnancy be- 
tween the count and the writ, would be, 
not to try the cause at issue, but would 
have the effect to take it from the jury, 
and to place it before the Court upon a 
point of pleading which had not been 
pleaded, and which is unconnected with 
the merits of the cause. Such mis- 
takes, either in the writ, or in a variance 
between the count and the writ, must 
be taken advantage of by a plea in abate- 
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ment. If the mistake or fault is apparent 
on the face of the declaration, such as a 
misstatement of the cause of action, it 
will be good cause of demurrer. J. 

9. The writ is but the commencement 
of the suit, and it is sufficient if it ad- 
vises the defendant of the cause of ac- 
tion, without those particulars which 
must be set out in the declaration, which 
when filed gives the defendant an op- 
portunity to use any of those defences 
or pleas, to which he may be entitled 
by the rules of pleading. Jd. 

10. It is an established rule, that in 
transitory actions, a venue is only ne- 
cessary to be laid to give a place of 
trial. Such a venue is indispensable ; 
for without it, it would not appear in 
what country the trial was to take 
place, nor could a jury be found to try 
the issue. Jb. 

11. In England it has been held, that 
personal injuries are of a transitory na- 
ture, and sequuntur forum rei. The ju- 
risdiction of crimes is local ; and so as to 
the rights of real property, the subject 
being fixed and immovable. The same 
doctrine as to local and transitory ac- 
tions has been repeatedly affirmed in 
the Courts of the states of the Union. Jb. 


PRESIDENT OF THE UNITED STATES. 

While it was undoubtedly the object 
of Congress, by the act of 1823, to 
prohibit the advance of public money in 
any case whatsoever, except under the 
special direction of the President of the 
United States, to the disbursing officers 
of the government for the faithful and 
prompt discharge of their duties, and to 
the fulfilment of public faith; such an 
authority is not strictly personal and 
ministerial. Although it has doubtless 
been the object of Congress to secure 
economy and regularity in public dis- 
bursements, and for that end to limit 
as far as it was proper the discretion 
of subordinate agents over the public 
money, it never can be reasonable to 
ascribe to them a conduct which must 
defeat every beneficial end they could 
have in view, and render the govern- 
ment an absolutely impracticable ma- 
chine. ‘The President’s duty, in gen- 
eral, requires the superintendence of the 
administration; yet this duty cannot 
require of him to become the adminis- 
trative officer of every department and 
bureau, or to perform in person the 
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numerous details incident to services 
which, nevertheless, he is, in a correct 
sense, by the Constitution and laws, 
required and expected to perform. Wil- 
liams v. The United States, 144. 


PROCESS IN THE COURTS OF THE UNITED 
STATES. 

The process act of 1828 prescribes 
that the then processes and modes of 
proceeding of the highest Court of 
original jurisdiction, are applicable to 
the Courts of the United States, re- 
spectively, that came into the Union 
after 1789. The third section, which 
applies to old and new states, Louisiana 
excepted, declares that writs of execu- 
tion, &c., issued on judgments or de- 
crees, shall be the same in each state, 
respectively, as are now used in the 
Courts of law of such state ; giving the 
Courts power to alter final process by 
rules, so far only as to conform to any 
law subsequently passed on the subject. 
No rules have been adopted in Pennsyl- 
vania; and the acts of Congress of 
1789 and 1792 govern this case. Dun- 
can Vv. Darsi et al., 209. 

2. The terms ‘‘ modes of process,” 
in the act of 1789; and ‘ proceedings 
upon executions and other final pro- 
cess,”’ in the act of 1828, have the 
same meaning, and include all the 
regulations and steps incident to that 
process, from its commencement to its 
termination, as prescribed by the state 
laws, so far as they can be made to 
apply to the Federal Courts. Jd. 


REENTRY ON NON-PAYMENT OF RENT. 
It is asettled rule at common law, 
that when a right of entry is claimed 
on the ground of forfeiture for non-pay- 
ment of rent, there must be proof of a 
demand of the precise sum due, at a 
convenient time before sunset on the 
day when the rent is due, upon the 
land in the most notorious place of it, 
even though there be no person on the 
land to pay. Connor v. Bradley, 263. 
2. By the statute of George 2, in 
force in the county of Washington, two 
modes of proceeding are prescribed for 
the recovery of land let for rent, when 
the rent is unpaid, and sufficient distress 
cannot be found on the premises; one, 
in the case of judgment against the 
casual ejector, —the other, in case of 
its coming to trial. In the former case, 
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an affidavit must be made in the Court 
where the suit is depending, that half a 
year’s rent was due before the declara- 
tion was served, and that no sufficient 
distress was to be found on the premises 
countervailing the arrears then due, 
and that the lessor had power to re- 
enter; in the latter, (that of the trial,) 
the same things must be proved on the 
trial. It has been said that this statute 
does not extend to cases where there is 
a sufficient distress on the premises, 
and consequently the lessor must pro- 
ceed at common law as before the 
statute. Th. 


SLAVES AND SLAVERY. 

The testatrix devised certain slaves 
to her nephew, with a proviso that if 
he should carry them out of the state of 
Maryland, or sell them to any one, they 
should be free. He sold one of the 
slaves. Held, That the slave sold was 
entitled to his freedom. Williams v. 
Ash, 1. 

2. A bequest of freedom to a slave, 
under the laws of Maryland, stands on 
the same principles with a bequest over 
toa third person. A bequest of free- 
dom to a slave is a specific legacy. J. 

3. The bequest of the testatrix of the 
slaves to her nephew, under the restric- 
tion imposed by the will, was not a 
restraint or alienation inconsistent with 
the right of the property bequeathed to 
the legatee. It was a conditional limi- 
tation of freedom, and took effect the 
moment the negro was sold. Jd. 


STATE INSOLVENT LAWS. 

Beyond the state laws for the relief 
of debtors imprisoned by virtue of writs 
of capias ad satisfaciendum, issued by 
Courts of the United States, adopted 
by Congress, it is settled that the Fed- 
eral Courts are not bound to conform to 
state regulations. Duncan v. Darst et 
al., 204. 

2. Congress did not intend to defeat 
the execution of judgments rendered in 
the Courts of the United States, but 
meant they should have full effect by 
force of the state laws adopted : and 
therefore all the state laws regulating 
proceedings affecting insolvent persons, 
or that are addressed to state Courts or 
magistrates in other respects, which 
confer peculiar powers on such Courts 
and magistrates, do not bind the Federal 
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Courts, because they have no power to 
execute such laws. Jb. 

3. Had Roth been discharged in the 
Insolvent Court by its judgment, from 
future imprisonment, before the ca. sa. 
was executed by the marshal, then a 
case would have arisen in which the 

tinciple of the decision in Beers v. 
aackeen, 9 Peters, 329, would ap- 
ply; as the state of Pennsylvania had 
the undoubted right to exempt persons 
thus discharged from imprisonment for 
debts. So she might exempt all per- 
sons whatever. Id. 

4. If, during the confinement in prison 
in Pennsylvania of a defendant, under 
an execution issued out of the Circuit 
Court of the United States, the defend- 
ant had been declared insolvent by a 
Court of Common Pleas, then it might 
have been a question properly made be- 
fore the Cireuit Court of the United 
States, whether he should be discharged 
from imprisonment. But as such a 
question would have called into exer- 
cise the legal discretion of the Court, 
upon a mixed question of law and fact ; 
itcan be affirmed with something like 
safety, that the merely giving a bond 
to appear before the Insolvent Court 
would not have been sufficient to au- 
thorize his release from imprisonment. 
Be this as it may, that Court alone had 
jurisdiction to act in the matter. Jb. 

5. The act of Congress of 1800, ch. 
4, for the relief of persons imprisoned 
for debt, is not the only law by which a 
discharge can be had from a ca. sa. 
awarded by a Court of the United 
States. Jb. 

6. By the laws of some of the states, 
the debtor confined under a ca. sa. may 
give bond and security, when the pro- 
cess issues from a state Court to the 
sheriff, to appear at the return term of 
the writ, and give a schedule of his 
property, the title and possession of 
which are conferred on the sheriff for 
the benefit of the execution creditors, 
and the proceeds are applied to the 
satisfaction of the judgment; and then 


DIGEST OF AMERICAN CASES. 





the debtor is permitted to take the in- 
solvent oath and be discharged. As 
the marshals and Courts of the United 
States are necessarily governed by the 
same rules that the sheriffs and Courts 
of the respective states are, in this 
respect they must proceed in the same 
manner. 

7. So there are other modes of dis- 
charge prescribed by the state laws, 
that can be executed just as convenient- 
ly and properly by the Federal Courts 
and judges, as they can be by the state 
Courts or judges, in cases when the 
execution issues from the latter Courts. 
State laws of this description have been 
adopted by the acts of Congress as 
incidents to the remedy: they are cu- 
mulative, and in addition to the act 
of Congress of 1800; both being in 
force. Jb. 


VENDOR AND VENDEE. 

In the nature of buying and selling, 
where a power of resale is given to the 
vendee, he has conferred on him the 
corresponding power to receive pay- 
ment. Buchanon et al. v. Upshaw, 70. 

2. A vendee of lands from a vendor 
who had no more than an equitable 
title at the time of the sale, holds the 
property purchased by him subject to 
all the equities existing between his 
vendor and the person from whom the 
vendor had originally purchased. He 
must, before he can obtain the legal 
title to the property purchased, perform 
all the covenants favorable to the vendor 
of his vendor. Jd. 

3. An action in ejectment by the 
holder of the original equitable title, 
against the holder of land under a sale 
made to him by the vendee of the 
holder of the original equitable title, 
although he may not recover in the 
ejectment, is notice to the defendant in 
the ejectment of the equity of the plain- 
tiff in the ejectment, from which in- 
terest on the unpaid purchase-money 
may be computed. Jd. 
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COMMON LAW. 


[Selections from 2 Gale & Davison, Part 5; 5 Scott’s New Reports, Part 1; 10 


Meeson & Welsby, Parts 4 and 5; 2 Dowling’s Practice Cases (New Series), 


Part 3; 1 Carrington & Marshman, Part 4.] 


ARBITRATION. 

(Action by arbitrator for costs of refer- 
ence — Joint right of action.) An arbi- 
trator may maintain an action on an 
express promise to pay him the costs of 
areference. The following allegation 
of the consideration of such a promise, 
‘* in consideration that the plaintiffs, at 
the request of the defendants, would 
take upon themselves the burden of a 
reference,’’ was held sufficient on special 
demurrer to the declaration. A declar- 
ation on a promise by the defendants to 
pay the arbitrators such costs, in such 
manner and at such times as the arbi- 
trators should direct, stated that the 
arbitrators awarded that the defendants 
should pay a certain sum as costs imme- 
diately after the execution of the award, 
whereof the defendants had notice. 

Held, on special demurrer, that the 
award was to be construed to mean that 
the costs were payable within a reason- 
able time after the execution of the 
award ; that they were payable on no- 
tice, and that it was not necessary that 
the declaration should aver a special 
reqnest to pay. 

A declaration stated that a cause was 
referred to the arbitrament of A. and 
B., and such third person as they should 
appoint, or any two of them; that A. 
and B. appointed C., of which the de- 
fendant had notice, and that in consider- 
ation that A., B. and C. would take upon 
themselves the burden of a reference, 
the defendant promised to pay them their 
reasonable costs of the award, and that 
they proceeded and made their award, 
ordering defendant to pay them their 
costs. 

Held, that the three arbitrators could 





sue on this as a joint contract. — Hog- 
gis v. Gordon, 2G. & D. 656. 

2. (Duty of arbitrator, where costs are 
to alnde the event.) Where a cause, in 
which there are several issues, is re- 
ferred to an arbitrator, and the costs of 
the cause are to abide the eveyt of the 
award, the arbitrator must award speci- 
fically on each issue, and a general 
award, that the plaintiff had good cause 
of action against the defendant, and that 
the defendant should pay to the plaintiff 
a certain sum, together with the costs 
of the action and of the reference, is 
bad. — Bourke v. Lloyd, 10 M. & W. 
550; 2D. P. C. (N.S.) 452. 

3. (Award — Certainty — Excess of 
authority.) An action of trespass for 
an injury to the plaintiff’s houses and 
lands was referred to an arbitrator, who 
was to settle at what price and on what 
terms the defendant should purchase the 
plaintiff's ‘* property.’’ The order of 
reference gave no power to the arbitrator 
to determine what the property in ques- 
tion was, nor was there any dispute on 
the subject. ‘The arbitrator fixed a cer- 
tain sum as the price at which the de- 
fendant should purchase the plaintiff’s 
property, and ordered that the defendant 
might use the plaintiff ’s name to enforce 
certain rights and remedies : Held, that 
the award was not bad, on the ground 
of its not specifying what the property 
was, and that the arbitrator did not ex- 
ceed his authority in awarding that the 
defendant should be entitled to use the 
plaintiff’s name. — Round v. Hatton, 10 
M. & W. 660. 


ARSON. 
Where a small fagot was set on fire 
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on the boarded floor of a room, and the 
fagot was nearly consumed, the boards 
of the floor were ‘‘ scorched black, but 
not burnt,’’ and no part of thé wood of 
the floor was consumed, held nota suffi- 
cient burning to support an indictment 
for arson. (9 C. & P. 45.) — Reg. v. 
Russell, 1 Car. & M. 541. 


BILLS AND NOTES. 
(Alteration of till after acceptance.) 
To assumpsit by indorsee against ac- 
ceptor upon a bill of exchange declared 
on a general acceptance, the defendant 
pleaded that he did not accept. At the 
trial, it appeared that the defendant’s 
name was by his authority written across 
a blank stamp, and that the bill was 
afterwards filled up by the drawer, and 
the words ** payable at the Bank of 
England ’’ added, without the knowl- 
edge and assent of the defendant. At 
the trial, a verdict was by the judge’s 
direction taken for the plaintiff, with 
leave to the defendant to move to enter 
a nonsuit if the court should be of opin- 
ion that the plaintiff was not entitled to 
recover: the court directed a nonsuit. — 
Crotty v. Hodges, 5 Seott, N. R. 221. 
2. (Jndorsement of overdue bill, effect 
of.) ‘The indorsee of an overdue bill or 
note takes it subject to all the equities 
arising out of the bill or note transaction 
itself, but not subject to any collateral 
claim existing between the earlier par- 
ties to it. Therefore, to an action by 
the indorsee of an overdue note against 
the payee, a distinct debt due to the 
payee from a furmer indorsee cannot be 
set off. — Whitehead v. Walker, 10 M. 
& W. 696. 


COAL MINE. 

(Trespass for severing coal from, 
measure of damages in.) In trespass for 
severing and carrying away coal from 
the plaintiff’s mine, the proper measure 
of damages in respect of the coal taken 
is its value as it existed as a chattel, 
that is, as soon as severed (5 M. & W. 
351). — Morgan v. Powell, 2 G. & D. 
721. 


DEMURRAGE, 
(Computation of lay days.) By the 
stipulations of acharter party, the vessel 
was to take in a cargo of coal at New- 
castle, and proceed therewith to Lon- 
don, or as near thereto as she could 


safely get, and deliver the same to the 
freighters or their assigns, &c. ; to be 
delivered in five working days, demur- 
rage over and above the said lying days 
2/. per day. ‘The vessel arrived in the 
port of London, off Gravesend, on the 
9th March, and on the 10th the cargo 
was sold, and the vessel entered by the 
freighters fora meter. On the 20th she 
received an order from the harbor-mas- 
ter to proceed to the Pool : on Monday, 
the 22nd, she commenced working out 
her cargo, and was cleared on the 27th. 
It appeared that in consequence of the 
factor’s certificate that she was a me- 
tered vessel, the harbor-master had de- 
tained her at Gravesend till the 20th, 
when her turn arrived for her to proceed 
to the Pool and discharge her cargo ; 
that if she had not been on the meter’s 
list this regulation would not have ap- 
plied, and she might have proceeded to 
the Pool at once ; that it was occasion- 
ally the practice for factors not to enter 
such vessels in the meter’s list, but that 
it was desirable that the cargo should be 
sold, subject to metage by a sworn 
meter : — 

Held, that under these circumstances 
the vesse] was not to be considered as 
having arrived at her place of discharge 
until the 20th, and therefore that the 
lying days did not begin to count till 
then. — Aell v. Anderson, 10 M. & W. 
498. 


EVIDENCE IN CRIMINAL CASES, 

(Confession.) A female servant be- 
ing suspected of stealing money, her 
mistress told her (on a Monday) she 
would forgive her if she told the truth. 
On the Tuesday she was taken before a 
magistrate and discharged, nobody ap- 
pearing against her. On the Wednes- 
day a constable went with her mistress 
to the prisoner, and told her in the mis- 
tress’s presence ‘‘that she was not 
bound to say anything unless she liked, 
and that if she had anything to say her 
mistress would hear her.’’ A statement 
thereupon made by the prisoner was 
held not to be receivable in evidence. — 
(8 C. & P. 733.)— Reg v. Hewett, 1 
Carr. & M. 534. 

2. (Staiement of prosecutriax on indict- 
ment for rape.) In a case of rape, a 
person to whom the prosecutrix made a 
statement recently after the offence, 
may be asked whether she named ‘a 
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person ’’ as having committed it, but not 
whose name she mentioned. — (6 C. & 
P. 397; 9 C. & P. 471.) — Reg. v. Os- 
borne, 1 Carr. & M. 622. 

3. (Cross-exvamination.) A witness 
for the prosecution in a case of felony 
may be asked in cross-examination, 
whether he did not state certain facts. 


FORGERY. 

(Request for goods.) lf the course 
of dealing between A. & B. is that A. 
shall write the names of persons ina 
list, with a sum against each name, on 
sight of which B. shall furnish goods on 
A.’s credit to each of those persons, to 
the amount set against his name, such 
list is a request for the delivery of goods, 
the fraudulent alteration of which is 
indictable as forgery. — Reg. v. Wal- 
ters, 1 Carr. & M. 588. : 

2. (Order for the payment of money.) 
D. was in the habit of buying bones tor 
F., and of drawing on F. for the price 
before he delivered the bones. The de- 
fendant forged D.'s name to a letter to 
F., asking for 3/., and stating that he 
had bought a large quantity of bones. 
F. did not then owe D. any money: 
Held, that this was not an order for the 
payment of money, within the stat. 1 
Will. 4, c. 66, s. 3.— Reg. v. Roberts, 
1 Carr. & M. 652. 


INFANTICIDE. 

If achild has been wholly produced 
from the body of its mother, and have 
an independent circulation, the wilful 
killing of it by her is murder, although 
it be still attached to her by the unbilical 
cord. (5 C. & P. 539; 7 C. & P. 
814.) — Reg. v. Trilloe, 1 Carr. & M. 
650. 


LANDLORD AND TENANT. 

(Evidence of tenancy from year to 
year.) In debt for rent, stating a de- 
mise of a messuage, &c. by the plaintiff 
to W. H., for one year, and so on froin 
year to year if they should respectively 
please, at the yearly rent of 140/. paya- 
ble quarterly, and an assignment by W. 
H. tu the defendant, the plaintiff proved 
an agreement (signed by himself only) 
for a lease of the premises by him to W. 
H. for seven years, at 140/. a year; 
that no lease had been actually executed, 
but that W. H. had entered into posses- 
sion shortly after the date of the agree- 
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ment, and had two quarters’ rent, at the 
rate of 140/. a year:— Held, that 
this was sufficient evidence of tenancy 
from year to year, as stated in the de- 
claration, and in which W. H. had an 
assignable interest. — Braythwayte v. 
Hitchcock, 10 M. & W. 494. 

2. (Sale by landlord under distress.) 
Quere, whether a landlord, who has 
seized his tenant’s hay and straw under 
a distress for rent, may sell it subject to 
a condition that the purchaser shall con- 
sume it on the premises, according to 
the custom of the country. (8 M. & W. 
419.) — Frusher v. Lee, 10 M. & W. 709. 


LARCENY. 

A employed B. to take a canal boat 
from S.to E., paid him his wages in 
advance, and gave him besides three 
sovereigns to pay the tonnage dues. B. 
took the boat part of the way. paid ton- 
nage dues to the amount of 2/., and 
appropriated the remaining sovereign to 
his own use : — Held, alarceny. — Reg. 
v. Goode, 1 Carr. & M. 5e2. 

2. A servant was sent with 6s. to buy 
twelve hundred weight of coals. He 
bought a smaller quantity, for which he 
paid 3s. 3d., and appropriated one of the 
shillings to his own use: — Held, a 
larceny. — Reg. v. Beaman, 1 Carr. & 
M. 595. 

3. The prisoner was employed by the 
yrosecutor to drive six pigs from C. to 
ii, not being otherwise in his service. 
On the way, he left one at Mr. M.’s 
house, stating that it was tired, and told 
the prosecutor he had done so. ‘The 
prosecutor desired the prisoner to go 
and ask Mr. M. to keep the pig for him. 
The prisoner went to Mr. M.'s, and sold 
the pig to him, and appropriated the 
money : — Held, no larceny of the pig. 
— Reg. v. Jones, 1 Carr. & M. 611. 

4. A. delivered a waistcoat to the de- 
fendant, to take it to B. to be washed. 
The defendant delivered it to B. as his 
own. B., having washed it, returned it 
to him, and he converted it to his own 
use. Held, no lareeny, unless at the 
time when the defendant received it from 
A., he intended to steal it. — Reg. v. 
Evans, 1. Car. & M. 632. 


LIBEL. 
(Actionable words.) The defendant 
published a placard stating of the plain- 
ull, who was an overseer of the pvor, 
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*‘that when out of office he had advo- 
cated low rates, and when in office had 
advocated high rates, and that he (the 
defendant) would not trust him with 5i. 
of his property ;’’ Held, that these 
words were actionable per se, without 
any innuendo. — Cheese v. Scales, 10 M. 
& W. 488. 


LIMITATIONS, STATUTE OF. 
(Acknowledgment.) A letter written 
before the expiration of six years from 
the accruing of the debt, containing the 
fullowing passages, held to take the 
case out of the Statute of Limitations, 
** 1 do not desire that you or any one of 
my creditors should lose what I owe 
them, —on the contrary, itis very much 
my wish not only to pay my debts, but 
interest upon them if 1 can. As you 
have mentioned to Mr. Anderton the 
Limitations Act, I answer at once that 
I am ready to put it out of my power to 
take advantage of that act, and will im- 
mediately give you my note to pay the 
amount that isdue to you. To pay you 
now or within the year | am utterly un- 
able. I really have not,as you imag- 
ine, received 600/. for,” &e. ‘* It is of 


course indispensable that the exact sums 


I owe should be fixed, whether you ac- 
cept my note or not.’’ (‘The letter then 
stated several objections to the amount 
of the claim.) ‘* Under these cireum- 
stances you will perhaps state what de- 
duction you are prepared to make, and 
I shall be glad if it be such as will allow 
me, with justice to my other creditors, to 
give you my note for the amount, or if it 
be possible to borrow the amount from a 
friend, which I have a hope of doing, 
and wipe the account entirely out of 
your books. I will not close this letter 
without repeating that I am fully sensi- 
ble and thankful for the forbearance you 
have shown ; but I cannot move a step 
in the way to give you satisfaction, and 
do justice to my other creditors, until 
the sum actually due to you be ascer- 
tained.’ — Gardner v. M’ Mahon, 2 G. 
& D. 593. 


NEGLIGENCE. 

(In driving, when actionable.) The 
general rule of law respecting negli- 
gence is, that although there may have 
been negligence on the part of the plain- 
tiff, yet unless he might by the exercise 
of ordinary care have avoided the conse- 
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quences of the defendant’s negligence, 
he is entitled to recover. Therefore, 
where the defendant negligently drove 
his horse and wagon against and killed 
an ass, which had been left in the high- 
way fettered in the fure-feet, and thus 
unable to get out of the way of the de- 
fendant’s wagon, which was going at a 
sinartish pace along the road, it was 
held, that the jury were properly di- 
rected, that although it was an illegal 
act on the part of the plaintiff so to put 
the animal on the highway, the plaintiff 
was entitled to recover. — Davies y. 
Mann, 10 M. & W. 546. 


NUISANCE. 
(Case against proprietor of drains for 
— Pleading.) ‘n case for a nuisance, 
occasioned by drains on the premises 
belonging to the defendant, and adjoin- 
ing the premises of the plaintiff, the 
declaration alleged that the defendant 
was the owner and proprietor of the 
drains, and that he ought to have 
kept them cleansed, and have pre- 
prevented the accumulation of filth from 
running into the dwelling-house of the 
plaintiff, but neglected to do so, where- 
by, &c.: Held, after pleading over, 
that the declaration was bad, as it did 
not show that the defendant was the 
occupier of the drains, and the nuisance 
was not shown to be of a permanent or 
continuing character. (Cro. Jac. 555 ; 
4 T. R. 318; 6 B. & Cr. 337.) — Rus- 
sell v. Shenton, 2G. & D. 573. 


PARTNERSHIP. 
A., B., and C. verbally agreed that 
they should bring out and be jointly in- 
terested in a periodical publication. A. 
was to be the publisher, and to make 
and receive general payments, B. to be 
the editor, and C, the printer ; and after 
payment of all expenses, they were to 
share the profits of the work equally. 
C. was to furnish the paper, and charge 
it to the account at cost prices. No 
profits were ever made, nor any ac- 
counts settled. The plaintiff furnished 
paper to C., for the purpose of being 
used by him in printing the periodical : 
Held, that A. and B. were not juintly 
liable with C. for the price of it. — Wil- 
son v. Whitehead, 10 M. & W. 503. 


PERJURY. 
(Indictment — Evidence.) On the trial 
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of an indictment for perjury alleged to 
have been committed before magistrates 
on the hearing of an information for an 
offence punishable by summary convic- 
tion, the conviction is not reeeivable in 
evidence, because it is irrelevant. 

It is not sufficient to allege in such 
indictment that before A. and B., two 
of the justices, &c., C. came and * ex- 
hibited a certain information upon oath,” 
for it does not sufficiently appear thereby 
that C. was sworn before A. and B. 

An averment in an indictment for per- 
jury that ** it beeame and was material 
to ascertain the truth of the matter here- 
inafter alleged to have been sworn to 
and stated by the siid I. O. upon his 
oath,’ is not a good averment of mate- 
riality. — Reg. v. Goodfellow, 1 Carr. & 
M. 509. 

2. Upon an indictment for perjury in 
an affidavit in which the defendant swore 
that he had paid all the debts proved 
under his bankruptey, one of the assign- 
ments of perjury was that he had not paid 
all the debts proved under his bank- 
ruptey ; and another that certain credi- 
tors (naming them) were not paid in full : 
Held, that in order to sustain this indict- 
ment the nonpayment of each of the debts 
must be proved by two witness. — Reg. 
v. Parker, 1 Carr. & M. 639. 


PRACTICE IN CRIMINAL CASES. 
(Discharging jury.) The jury in a 
criminal ease cannot be discharged after 
they have been sworn, on its being dis- 
coved that a relative of the prisoner is 
upon the jury.— Reg. v. Wardle, 1 
Car. & M. 647. 


SLANDER. 

(Pleadings — Proof of introductory 
averments.) Slander.—The declara- 
tion, after reciting that A. and B., the 
plaintiffs, were lawful husband and wife, 
and that B. was the lawful sister of one 


C., alleged that the defendant spoke of 


and concerning the plaintiff B. and her 
intermarriage, and of and concerning 
C., the false, &c. words following: ** It 
has been ascertained beyond doubt that 
C. and B. are not only not brother and 
sister, but man and wife :’’ Held, first, 
that the plaintiffs were not bound to 
prove the introductory averment that B. 
was the lawful sister of C.; secondly, 
that the declaration was not bad in ar- 
rest of judgment. — Heming v. Power, 


10M. & W. 564. 
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TENDER. 

(When conditional.) In debt, where 
the plaintiff claimed 42/., the defendant 
pleaded payment, set off, and tender ; 
and having shown payments to the ex- 
tent of 29/7. ealled a witness, who said 
that he went to the plaintiff and said, 
** | offer you 7/. 16s, 8d. as the balance 
of 35/., and request a receipt in full :”’ 
Held, a conditional, and therefore an 
insufficient tender. (Peake’s N. P. C. 
179; 8C. & P. 752; 8 M. & W. 298.) 
— Foord v. Noll, 2 D. P. C. (N. S.) 
617. 


TROVER. 

(Giving color in— Pleading — Du- 
ple ity.) ‘Tréver for two reteipts. Plea, 
that before and at the time when, &e. 
the defendants were lawfully possessed 
as of their own property of the same re- 
ceipts, and that being so possessed, the 
defendants afterwards and before the 
said time when, &c., delivered the same 
to one J. D., to be kept by him to and for 
the use of the defendants, and that J. D. 
afterwards and before the said time 
when, &c., delivered the same to the 
plaintiff; and that afterwards and before 


the said time when, &c., the plaintiff 


casually lost the same out of his posses- 
sion, and the same by finding came to 
the possession of the defendants ; and 
that the defendants afterwards refused, 
upon the request of the plaintiff, to de- 
liver the same to the plaintiff, as they 
lawfully might for the cause aforesaid, 
which is the same conversion of which 
the plaintiff has complained ; Held, that 
the plea was bad for duplicity, and for 
not confessing a conversion. — Acraman 
v. Cooper, 10 M. & W. 585; 2D. P. 
C. (N. S.) 495. 


WITNESS. 
(Competency.) 5., being in insolvent 
circumsiances, assigned his eflects to 
the defendant in trust to sell, and dis- 
tribute the proceeds ratably among his 
creditors, of whom the plaintiff was one. 
The sale realized 2s. 6d. in the pound 
on the amount of the debts, and the de- 
fendant promised the plaintiff to pay 
him his proportion : Held, in an action 
for money had and received, brought by 
the plaintiff against the defendant to 
recover such proportion, that S. was a 
competent witness for the plaintiff. — 
Hawley v. Cadbury, 10 M. & W. 505; 
2D. P. C. (N. 8.) 505. 
42 























































Tue Retation or THe Poet To unis 
Ace. A Discourse delivered before 
the Phi Beta Kappa Society of Har- 
vard University, on Thursday, Aug. 
26th, 1843. By Grorce S. Hituarp. 
Second edition. Boston. Charles 
C. Little and James Brown. 1843. 
pp. 53. 

This exquisite production hardly falls 
within the ordinary jurisdiction of our 
journal. Its subject and general char- 
acter remove it far from any tribunal 
devoted to questions of jurisprudence. 
Still, according to the strictest practice, 
we may found a legitimate cognizance 
on the person of the author, and by a 
formula not unlike the ac etiam of the 
English Exchequer, finding him in 
court, proceed to dispose of all the mat- 
ters in which he is concerned. 

It is with pride, that we claim the 
author as a member of our profession ; 
and when we say this, we do not mean 
a member dy courtesy, a gentleman who 
wears the title without condescending 
to the labors of the bar; nor, again, one 
whom the business of the professien 
does not approach, in the language of 
Westminster Hall, ‘‘a briefless barris- 
ter ;’’ we mean that the author is one 
of the working men of the profession, 
early at his desk—the usage of our 
days does not require the sub galli cantu 
— constant in his devotion to the affairs 
entrusted to his hands, dealing with all 
the perplexities of a various practice ; 
learned and sagacious in law ; and, be- 
sides the ordinary business of the pro- 
fession, discharging the duties of a com- 
missioner under the late Bankrupt Law 
of the United States, and a Master in 
Chancery under the Insolvent Law of 
Massachusetts. That a gentleman, 
whose whole day is absorbed by these 
engrossing cares, should still find time 
to indulge in the delights of literature, 
and enrich the language with the choice 
discourse which furnishes the text of 
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these remarks, may excite some won 
der. So is the traveller sometimes star- 
tled by finding the flowret and straw- 
berry pillowing themselves on Alpine 
snows. 

There is an error, as general, in the 
profession of the law, as it is discredit- 
able, that the successful practice of the 
law is inconsistent with the cultivation 
of letters.' All the studies of past years 
are too often put to flight by the first 
foot-fall of a client, as the ghosts are 
said to disappear at cock-crowing. 
There seems to be a traditional opinion 
in support of this error. Sir Matthew 
Hale lends it the sanction of his great 
name, when he says, in quaint lan- 
guage, that *“*the old Lady Common 
Law must lie alone.’’ Still Lord Coke, 
in his often-quoted verses for the good- 
spending of the day, allots no inconsid- 
erable time to pursuits which embellish 
life. 

Sex horas somno, totidem des legibus equis 


Quatuor orabis, des epulisque duas: 
Quod superest ultra sacris largire Camenis. 


The stern old lawyer allows six hours 
for literature; but his language goes 
beyond mere allowance ; we have al- 
ways admired the vigor of the expres- 
sion — what remains LAvisH on the sa- 
cred muses. Pope has preserved, in his 
polished verses, the memory of the 
beautiful taste and scholarship which 
afterwards distinguished the judicial ca- 
reer of Lord Mansfield, when he says, 
alluding to the number of his chambers 
in the Temple, 

——— to number 5 direct your doves, 


‘There spread round Murray all your blooming 
loves. 





Other instances are afforded by the his- 


1 Even while we write, a distinguished mem- 
ber of the bar inquires of us, (we will do him the 
credit of believing that it was more in pleasantry 
than truth,) “Can the author of that beautiful 
discourse take a deposition?” 
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tory of the English bar, where distine- 
tion in the Jaw has gone hand in hand 
with eminence in literature. But we 
need not cross the sea in search of the 
argument derived from high example. 
The two great living jurists of our own 
country, have adorned their lives by the 
fruits of various culture ; and the names 
of Story and Kent have claims alike 
upon the lawyer and the scholar, 

The suggestion of the incompatibility 
of these two characters is not of modern 
date. It is as old as Cieero; and from 
his day down to the present time, no- 
thing has been said in answer to it more 
eloquent, more just, or more convincing 
than the passage he has devoted to it 
in his oration for the poet Archias. 
While defending his client, he avows, 
in glowing words, his own devotion to 
literature, from which ease could not 
withdraw him, nor pleasure call him 
away, nor sleep detain him. He breaks 
forth in an interrogatory, which, in the 
lapse of nineteen centuries, has not lost 
its point and freshness. Quare quis 
tandem me reprehendat, aut quis mihi 
jure succenseat, si, quantum ceteris, ad 
suas res obeundas, quantum ad festos 
dies ludorum celebrandos, quantum ad 
alias voluptates, et ad ipsam requiem 
animi et corporis, conceditur tempo- 
rum ; quantum alli tribuunt tempestivis 
convivils ; quantum denique ale, quan- 
tum pile ; tantum mihi egomet ad hee 
studia recolenda sumsero ! 

It is in the noble spirit of the ancient 
orater, that Mr. Hillard has devoted 
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the moments, gold filings of time, saved 
from constant labor in his profession, to 
those refined and elevated pursuits, of 
whose ripeness in his mind the address 
before the Phi Beta Kappa Society is a 
beautiful token. Here, the highest 
thoughts, the most apt criticisms, and 
most animated exhortations, come mend- 
ed by the most graceful diction. <A 
pure taste throws its grateful charm 
over the whole discourse. It would be 
difficult to point out a production which 
evinces at once so much familiarity with 
the literature of various countries and 
ages, and so little apparent desire to 
display the treasures garnered up. In 
asmall compass we have a survey of 
the whole field of poetry. We catch 
the far off sounding voice of Homer, — 
the graceful notes of Virgil, — the 
plaintive, soul-distilled melody of Dante, 
—the magnificent strains of Milton. 
To these, and the lesser votaries of the 
lyre, the orator has listened, and we 
feel the music of their verse in his de- 
scriptions. We shall only repeat what 
we have hedrd from various lips, that 
this production has placed its author 
among the most prominent minds of our 
country. In the richness and beauty of 
his style, many will discern a resem- 
blance to the essays of Serjeant Tal- 
fourd; and the union of professional 
and literary excellence in both suggests 
another ground of parallel. To both, 
the bar is a large debtor for the lustre 
they reflect upon a profession which is 
so often regarded as harsh and ungenial. 
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A Treatise on Crimes and Misde- 
meanors. By Sir William Oldnall Rus- 
sell, Knt., late Chief-Justice of Bengal. 
In Two Volumes. Third Edition. By 
Charles Sprengel Greaves, Esq., of Lin- 
coln’s Inn and the Inner Temple, Barris- 
ter at Law, and a’ Magistrate for the 
County of Stafford. In Two Volumes. 
Royal 8vo. Price 4l. boards. 

A Treatise on the Principles of Plead- 
ing in Civil Actions ; comprising a Sum- 
mary View of the whole Proceedings in 
a Suitat Law. By Henry John Stephen, 
Serjeant at Law. The Fifth Edition. 
In 8vo. Price 18s. boards. 

The Law of Shipping, as it relates to 
the Building, Registry, Sale, Transfer 
and Mortgage of British Ships, including 
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the Registry and Trading of Ships built 
in India, with an Appendix: L. Of Stat- 
utes, with the Indian Act, No. X. of 1841, 
and the Proclamation of the Governor- 
General of India in Council ; and Il. Of 
Forms and Precedents, &c. By James 
John Wilkinson, Esq., of Gray's Inn. In 
Svo. Price 15s. boards. 

A Practical Treatise on Actions at 
Law ; embracing the Subjects of Notice 
of Action; Limitation of Action, neces- 
sary Parties to and proper Forms of Ac- 
tion, the consequence of mistake therein, 
and the Law of Costs with reference to 
Damages. By Rowland Jay Browne, 
Esq-, of Lincoln’s Inn, Special Pleader. 
In Svo. Price 16s boards. 
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Intelligence and Miscellany. 


Tue Artrack on Tue Jupictary. — 
The Boston Post, newpaper, of the 18th 
ult. has some remarks upon the article 
in our last number, upon the attack on 
the independence of the judiciary by the 
last legislature. It will be recollected, 
that we maintained the three following 
propositions. First, that the salaries 
which were reduced, were in amount 
not beyond such “ honorable” salaries 
as the constitution required should be 
established for the judges. In the second 
place, that the acts of 1806 and 1809, 
provided that the salaries established by 
these acts should be paid to the judges 
for every year, “during their contin- 
uance in office.’ That these acts were 
in force when the judges accepted their 
offices, and that they accepted them, 
relying upon the continuance of their 
salaries, as then established, and that 
therefore to reduce them was a violation 
of anengagement. All that was main- 
tained under this head was, that the law 
in question violated an express contract 
or engagement on the part of the legis- 
lature with the judges. The third and 
last and most important point was, that 
the law in question was a gross violation 
of the constitution, by destroying the 
independence of the judiciary. 

The remarks in the Post apply only to 
the gecond point. The Post says that 
the act of 1809 is repealed by the Revised 
Statutes. The article in the Reporter 
does not deny this or affirm anything 
contrary to this. But the Post says fur- 
ther, that the Revised Statutes which 
continue the same amounts of salaries to 
the judges, do not contain the clause 
“during their continuance in office ;” 
and that two of the judges have been 
appointed since the Revised Statutes, 
and would seem to imply that these two 
judges are not entitled to the benefit of 
the provision in the acts of 1806 and 
1509, that the salaries of the judges 
should continue “during their continu- 
ance in office.” 


We should differ from the Post in our 
view of this subject, but the view taken 
by the Post, even if it be correct, is 
wholly and manifestly immaterial and 
unimportant Two of the judges were 
appointed under the acts of 1S06 and 
1809, before the Revised Statutes, if the 
contract with them was violated, which 
is not even controverted by the Post, 
then the position in the Reporter is fully 
and completely maintained. The point 
was that a contract was violated, and it 
was immaterial whether it was with one 
or two or more judges The remarks in 
the Post go to show only that the legis- 
lature have violated their engagement 
with a part only of the judges, and not 
with them all. But this point was but 
a minor, subordinate point in the article 
in the Reporter. To the great point, 
the violation of the constitution, no an- 
swer is attempted 


JupGe SpraGve anp THe ASuBURTON 
Treaty-—In all that has been said 
respecting the Ashburton Treaty, we 
have seen no distinct allusion to the 
important services which were rendered 
by Judge Sprague, of the District Court 
of the United States, in the Massachu- 
setts District. It is well known that 
one of the most important and difficult 
labors in that treaty, was to obtain from 
the state of Maine the appointment of 
commissioners, who should have sutfi- 
cient powers to bind the state in any 
arrangement that might be made. To 
accomplish this was the more difficult, 
as the subject of the boundary had been 
a source of much difference of opinion 
in Maine, and of considerable irritation. 
It had also in some respects, got to be a 
party question, and, in addition to this, 
there were strong sectional prejudices, 
and great diiference of opinion among 
those even who were most jealous of 
the honor of the state. To reconcile 
those discordant feelings, and bring 
about a general assent to one particular 
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course — in fact, to cause the legislature 
to give up the matter into other hands, 
was a task of no ordinary difficulty. It 
required some person who was well ac- 
quainted, not only with the great ques- 
tion, but also with the people and the 
peculiar situation of the whole matter. 
Mr. Webster in nothing displayed better 
judgment than when he requested Judge 
Sprague to use his influence in bringing 
about the desired result. The judge, 
although not a native of Maine, had 
lived there many years, and had held 
some of the most distinguished offices in 
the gift of the people. Although when 
he left Maine he was identified with a 
party which was, and is, in a minority, 
he is highly respected throughout the 
whole state, and his present position 
places him above all suspicion of being 
actuated by party feelings. 

He accordingly proceeded to Maine, 
and we believe it was by means of his 
perseverance, candor and clear percep- 
tion of the difficulties in the case, and 
his earnest eilorts to bring about a 
satisfactory result, that the great point 
was gained of the appoiniment of com- 
missioners with powers to make any 
arrangement which they might deem 
for the honor and interest of the state 
and the nation. We coincide with a 
feeling which we know to be general in 
that state, that in all his public services, 
Judge Sprague has done nothing more 
creditable to himself or more worthy of 
the gratitude of the people, than his 
etforts upon the important occasion al- 
luded to 

We have already been able to present 
our readers with several of the judg- 
ments of Judge Sprague, pronounced 
since he has so ably filled the seat for so 
long a time graced by Judge Davis. 
These are distinguished for their clear- 
ness, precision and neatness. In court 
Judge Sprague is quick to comprehend 
the point submitted to him; at the same 
time he is uniformly bland and gentle. 
He has the happy faculty of placing 
counsel at their ease; and, by his at- 
tention and courtesy, encourages the 
younger members of the profession. We 
have heard it observed that it is a 
pleasant duty to make a motion in court 
before him; and, perhaps, commen- 
dation of his judicial urbanity can 
hardly be expressed in more signifi- 
cant terms. As drops of water grad- 
ually wear the stone, so motions in 
court, sinall in themselves, take away 
the time and patience of counsel. 
The manners of the bench exercise an 
agreeable influence on the bar; and we 
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believe there are no members of the pro- 
fession who do not pr ze the opportunity 
of appearing before Judge Sprague. 
The constant business of the court, in- 
cressed by the jurisdiction in bankrupt- 
cy, has been a vis medicatriz, under 
which, we are happy to say, he has 
regained his health, which some time 
ago was so weak as to oblige him 
to seek at the south, ‘nearer to the 
sun,” the benefit of a more genial cli- 
mate. 


Campripge Law Scuooi. — The Cat- 
alogue of Harvard University for this 
year contains the names of one hundred 
and twenty persons in the Law School. 
This, we presume, is the largest body 
ever gathered together in our country for 
the study of the law. A large number 
came from distant parts of the Union; 
and there are graduates of nearty all the 
colleges of the country. Yale College 
alone has sent twelve; other colleges 
have sent smaller numbers. We ob- 
serve the names of students from Ala- 
bama, South Carolina, Ohio and Lou- 
isiana. It is in conformity with the 
desires of the distinguished Professors, 
that the Law School is not regarded as 
a local institution, teaching the law of a 
particular State, but as national in its 
character, and dedicated to those great 
rules and principles of jurisprudence, 
which are of equal authority in each 
and all of the States. Some of the tech- 
nicalities of pleading may fail in practi- 
eal value in Louisiana; but the rules 
of commercial law, as expounded by 
Mr. Justice Story, are of vital impor- 
tance in that State. It will be interest- 
ing to our readers to know that the 
Judge has been restored to his former 
health, so that he has been enabled to 
resume his arduous labors, both on the 
bench and in the lecture room. His 
lectures, which are the source of so 
much agreeable instruction to the stu- 
dents of the law school, attract the at- 
tention of most strangers of distinction 
who visit Boston, anxious to catch the 
living words from this great jurist. 
Professor Greenleaf, in whose hands 
rests the immediate government of the 
school, still continues his instructive 
courses. We are happy to announce 
that a second edition of his admirable 
work on Evidence is now in press. It 
is no small honor to the Law School at 
Cambridge, to have been the means of 
securing to the profession a work, which 
has already been admitted among the 
juridical classics. 
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Wotch-Pot. 


It seemeth that this word Aotch-pot, is in English a pud- 
ding ; for in this pudding i not commonly put one thing 
alone, but one thing with othe: things together. — Littleton, 
§ 267, 176 a. 


Tuere has been excitement 
among the newspaper reporters, in Bos- 
ton, at some supposed reflections of a 
prosecuting oflicer in regard to the dele- 
terious influence of police reports. We 
have not room, at present, to enter upon 
a discussion of this subject ; but we take 
occasion to remark, that whether such 
reports tend to diminish crime or not, it is 
quite certain that they not seldom are of 
utility in regulating inferior tribunals, and 
the officials therewith connected. We 
believe that much credit, in this way, is 
due to Mr. Gill, the reporter of the Bos- 
ton Post, who in addition to being one 
of the best of reporters, is a fearless ad- 
vocate of the oppressed, and never hesi- 
tates to expose the conduct of minor 
officials, whenever they are guilty of im- 
proper conduct. He has often taken 
upon himself to enter complaints against 
officers who are thus guilty, and has 
been the cause of their removal or pun- 
ishment. Several instances of this have 
been mentioned to us, to which we may 
allude hereafter. 


some 


The New York correspondent of the 
National Intelligencer states the follow- 
ing interesting facts, respecting Mr. Jus- 
tice Story: During the late prostration 
of his health he had proposed a voyage 
to England, and it was so written to Mr. 
Everett, who having reason to expect 
him by a certain packet, mentioned his 
gratifying anticipations to some of his 
friends. Cards of invitation ‘to meet 
the eminent American jurist, Judge Sto- 
ry,’ were immediately issued by Lord 
Brougham, Lord Denman, and Lord 
Lyntihurst, and a party of the haute 
volee made arrangements to give him a 
public dinner at Sarjeant’s Inn. The 
dinners took place all but the last, and 
the disappointment was great at his not 
arriving —but his character and name 
were duly honored.” 


We have received the first number of 
the Western Law Journal, to the pros- 
pectus of which we alluded last month. 
The work appears well, and gives pro- 
mise of much usefulness. We wish it ev- 
ery success. We notice, by the way, on 
page 47,a notice of a late decision in 
Pennsylvania, respecting a conspiracy 
to assist a female infant to escape from 
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her father’s control, with a view to marry, 
which is credited to a “newspaper.” A 
full and authorized report of this case 
was printed in our September number, 
from which the report in the ‘“‘ newspa- 
pers ” was derived. 

Hon. Danien Wessrer has recently 
written a letter containing a most able 
argument against the recent act of the 
legislature of Massachusetts, reducing 
the salaries of the judges. This subject 
is exciting great interest in this state at 
the present time, and we believe the ar- 
ticle in our last number is doing good 
service, in placing that act in its true 
light. In answer to many inquiries as 
to the author of the article referred to, 
we will state that it was written by the 
Hon. Richard Fletcher, of Boston. 


In the Law Reporter for July and Au- 
gust, we gave some account of the Dun- 
ham divorce cases, which had _ been 
attended with some interest in our imme- 
diate vicinity. Abigail Bell, who was 
the principal witness for the husband, has 
since been tried in the Boston municipal 
court for perjury. After a long and pa- 
tient investigation, she was acquitted by 
the jury. 


It has recently been decided in the 
Queen’s Bench, England, that milk 
drawn from the cow by hand, and given 
to the calf before it becomes tithable, is 
exempt from tithe, as well as milk sucked 
by the caly. This in the case of Fisher v. 
Birrell, 2 G. & D. 725. 


The newspapers state it as a fact wor- 
thy of notice, that there are but four 
lawyers in both houses of the legislature 
of Vermont. 


The October number of the American 
Law Magazine, which was recently 
commenced in Philadelphia, has not been 
received in Boston. 


We learn that Hon. James T. Aust-n, 
the late able and learned attorney gen- 
eral, of Massachusetts, has sailed for 
Europe. 


Hon. Eruer Suterey, of Portland, has 
been reappointed one of the associate 
justices of the Supreme Judicial Court, of 
Maine — his former term having expired. 


No appointment of master in chancery, 
for Sutiolk county, to fill the present 
vacancy, has yet been made. 
































Obituary 


Died, in Worcester, Massachusetts, Wit- 
t1AM LincoLn, Esquire, counsellor at law, 
aged 42 

“Mr. Lincoln has for many years been 
known in an extended sphere of action, and 
to a large portion of the community. He 
was ason of Hon. Levi Lincoln, a former 
lieutenant governor of Massachusetts, and at 
another time attorney general of the United 
States, under Mr. Jefierson. Having early 
in life accustomed himself to habits of in- 
dustry, he has never forsaken them, but has 
in their exercise rendered important services 
to various communities with which he has 
been associated, and to the Commonwealth 
at large. He read law some twenty years 
ago, in the office of his brother, Hon. Levi 
Lincoln, and from that time until his last 
sickness, has been an established member of 
the legal profession. To those who have in 
that connection transacted business with 
him, it is unnecessary to mention the affa- 
bility and urbanity with which he gave his 
attentions to their interests and wishes. 

As a historical and antiquarian scholar 
the deceased was most agreeably known to 
those whose pursuits and studies partake of 
that character. His connection with the 
American Antiquarian Society, has been to 
the welfare of that association, and of course 
to the friends of that branch of liberal study, 
of an advantage singular above that of most 
men associated with him. The interest 
which Mr. Lincoln entertained in the history 
of his own State and district, has been in 
several instances exhibited in an enduring 
form. In connection with the late C. C, 
Baldwin, Esq. he conducted the Worcester 
Magazine, which was published monthly 
during a year or two, devoted especially to 
the local history of Worcester county. This 
was in 1825 and 1826. At a later period he 

ublished a full and complete history of 
forcester. It is a work invaluable, ond for 
which no adequate remuneration could ever 
be realized for the pains and time expended 
in the laborious undertaking. By these 
works, and in other less permanent but 
effective modes of publication, the interest 
felt in local histories by the public generally 
has been liberalized oat enlarged. It was a 
singular enthusiasm which the deceased 
manifested upon topics of this nature, and in 
his treatment of them in public addresses, 
written articles, and personal conversation, 
they were enriched by copiousness of anec- 
dote and not unfrequently by affluence of 
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language. In 1837, under a provision of the 
legislature, Mr. Lincoln was commissioned 
by Governor Everett to superintend the col- 
lection and publication of the Journals of the 
Provincial Congresses of Massachusetts, 
This work, faithfully and most creditably 
performed, may be found in the archives of 
each town in the Commonwealth. 

The Agricultural Society of Worcester 
County will have cause to lament the loss of 
one of its most devoted and enthusiastic 
members. Probably no one has rendered so 
active assistance to the operations of that 
important ‘association. Mingling the plea- 
santries and assuming with alacrity the labors 
and responsibilities of the festivities, he im- 
parted a liberal and intelligent character to 
those occasions. He was a working mem- 
ber of the association, and graced its anni- 
versaries with personal kindness and hos- 
pitalities. 

Mr. Lincoln was for several years, an ac- 
live and conspicuous member of the house 
of representatives. In that station he was 
faithful in the discharge of every public duty 
and rendered valuable services to several 
committees in the preparation of documents 
which required ee and political know- 
ledge. We think it cannot be denied that 
he there refrained from the harsher asperities 
of politics and left pleasant remembrances in 
the minds of the large number of his ae- 
quaintances. At the time of his death he 
was one of the commissioners appointed to 
revise and codify our criminal laws. 

At a late meeting of the American Anti- 
uarian Society, the President, Hon. John 
Basie. read a just and feeling tribute to the 
character of the deceased, which we may 
hereafter publish. Meanwhile, we are in- 
debted for the ahove sketch to a notice of 
Mr. Lincoln, which was prepared for the 
Worcester A2gis by Samuel F. Haven, Esq. 
the present librarian of the American Anti- 
quarian Society. 

* 


In Albany, N. Y., October 3, Hon. James 
Vanverpoet, judge of the third judicial 
district of New York. 

He was a native of the county of Ulster, 
and received his classical education in the 
old academy at Kingston, anciently called 
Esopus. He came young to the bar of 
Columbia county, and settled at Kinderhook, 
having been a student in the office of the late 
learned and venerable Peter Van Schaick. 
From the first he took a respectable rank at 
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the bar, which he kept to the end of his legal 
practice. This he was enabled to do by the 
thoroughness of his legal reading, a the 
character of his mental powers, which were 
sound rather than brilliant. The editor of 
the New York Commercial Advertiser says 
that the first case in which he remembers to 
have seen the deceased engaged was an ac- 
tion brought by a conspicuous citizen of Co- 
lumbia county, against a member of the bar, 
for a conspiracy to injure the plaintiff's 
character. ‘The case derived an unusual de- 
gree of importance from the highly respecta- 
ble character of the parties, and created a 
more than common degree of interest among 
the people of the whole county. It was 
tried at Hudson, in the winter of 1814-15. 
The case was conducted for the plaintiff by 
Elisha Williams, then at the zenith of his 
brilliant career as a nisi-prius lawyer. As- 
sociated with him was the late Jacol) Rutsen 
Van Rensselaer. But nearly the whole bur- 
den of the cause rested upon Mr. Williams, 
who threw his whole a into it, with as 
much zeal and energy as though it involved 
the fate of nations. The defence had been 
confided to Mr. Van Buren as the senior 
counsel, and Mr. Vanderpoel as the junior. 
Great reliance had been placed by the de- 
fendant upon the former, ws was to grapple 
with Mr. Williams, they two at that time 
being the bright particular stars of the bar in 
Columbia county. But from some unfore- 
seen cause Mr. Van Buren failed te attend, 
and Mr. Vanderpoel was compelled to as- 
sume the entire responsibility of the defence, 
with some occasional assistance from the 
defendant himself. Though feeling the ab- 
sence of his legal associate, he did not shrink 
from the additional responsibility cast upon 
him, but rose with the emergency of the 
case, and acquitted himself in a manner little 
anticipated by his adroit and eloquent an- 
tagonist. In the sumimimig up he was espe- 
cially strong, energetic and impassioned. 
Mr. Vanderpoel mayntained his position at 
the bar with a growing reputation, and a 
rapidly increasing practice; mingling ac- 
tively in the political affairs of the day, yet, 
unlike too many others, never suffering his 
partisanship to interfere with a strict and 
regular attention to his business. His poli- 
tics were of the sound old Federal school, 
and so continued until the breaking up of 
that noble party. Changing then his politi- 
cal associations though not his —— on 
the resignation of Hon. Wm. A. Duer as 
judge of the third judicial disgrict, Mr. Van- 


derpoel was appointed his successor. There- 
upon, shortly after, he removed to Albany. 

Many years previous he had held, to the 
great satisfaction of the people of the county, 
the office of surrogate. He was also repeat- 
edly chosen a member of the popular branch 
of the legislature, in those days when it was 
customary to send men there who were fit 
to go. 

There was an amusing incident connected 
with his first legislative term, now probably 
remembered but by few. One of his col- 
leagues was the late Thomas P. ‘Grosvenor, 
a brother-in-law of Mr. Williams, and one of 
the most able and eloquent men whose voices 
have ever echoed either in our legislative or 
congressional halls. Mr. Vanderpoel had 
not yet delivered his maiden speech. A very 
important subject had been given in charge 
of a committee of which he was cbairman. 
The committee’s report upon the subject had 
been presented and made the special order 
for the following day. Mr. Vanderpoel had 
prepared himself thoroughly for opening the 
debate, and Grosvenor, knowing his capacity, 
feeling that he would acquit himself well, 
and sure that the debate would not be de- 
ferred, took the liberty over night of antici- 
pating the morning's proceedings, and wrote 
a very splendid and glowing account of the 
young legislator’s speech, despatching it by 
the morning’s mail to the New York press. 
Unexpectedly, however, on the meeting of 
the house next morning, the go-by was given 
to the a order, and the speech was not 
delivered. When the mail arrived with the 
undelivered speech, it was of course the 
cause of a good deal of amusement. But 
Mr. Vanderpoel was said to have had the 
good sense to participate heartily in the joke, 
and help laugh the matter off. His judicial 
career, able and impartial, was arrested some 
five or six years since by a stroke of paraly- 
sis from which he never recovered. His 
body only was affected, his mind remaining 
clear and strong to the last. 

He was a man of refined taste and bland 
social qualities, shining equally at the festive 
board and in the domestic circle. Upon the 
latter he shed a mild and pure influence, 
which added greatly to the happiness of 
those who were privileged to share his so- 
ciety and conversation in the midst of his 
family. To his social and other excellencies 
he added that of Christian piety, which he 
happily exemplified by a consistent and 
blameless life. 





TO READERS AND CORRESPONDENTS. 


A considerable portion of the presént number is occupied by decisions in bankruptcy. It 
is not improbable that we shall find it advisable for several months to publish cases of this 
kind ; but it will be our endeavor, hereafter, to give more variety to our pages, both in the 


reports of recent decisions, and in the miscellaneous department. 
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